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LEGAL, ARGUMENTS

POINT I

DENDRITE IS LIMITED TO PUBLIC PUBLICATIONS
BROADCASTING AN ANONYMOUS POSTER'S OPINION
ON AN ON-LINE PUBLIC FORUM AHD SHOULD NOT BE
APPLIED TO SPECIFICALLY TARGETED
TELECOMMUNICATIONS DESIGNED TO HARM
INDIVIDUALS MERELY BECAUSE THE COMMUNICATION
IS ELECTRONIC.

The Dendrite case should be limited to those situations
involving nothing more than public utterances made in online
message boards and internet forums concerning important topics
of public opinion. It should be limited to factual patterns

involving the public publication of anonymous poster's opinions

in online forums such as Yahoo Bullet, YouTube and Twitter and

not targeted telecommunications that are nothing more than

ordinary letters sent via electronic means through the internet.
Dendrite should only apply in such limited instances since there
is a decisive distinction between a anonymous targeted letter
designed to cause harm and the making of a general public
statement in an open forum designed to sway public opinion.
Certainly, Doe's specifically targeted electronic letter
was not intended to change public opinion or to advocate on any
public issue concerning underage drinking, but to simply harm
those children whose pictures were attached to the accusatory
email, including Ms. Zubowski. This is readily evident in the

language regarding accusations Ms. Zubowski "broke the law" and



"broke their contracts" with the Heroes and Cool Kinds program,
issues that are not a public issue for the general public but
were rather specific attacks at the children Doe alleged to.have
committed these wrongs, whose photos were attached to the email.

Had Doe forwarded the defamatory email by paper letter with
printed photographs through the regular mail, the Dendrite
standard would have undoubtedly not been applied. 1In strong
comparison, had Doe posted a statement on an online message
board concerning the problems the subject school system has been
having with alleged under-aged drinking, Doe could then
‘hypothetically request application of Dendrite. However, no
reference to the issue of underage drinking is mentioned
anywhere in Doe's email to the school's guidance counselor.

To the contrary, the email in question only makes reference
to the "Heroes & Cool Kids Program" and what Doe's perception of
what the program should be and what Doe perceives it to actually
be. Such tailored remarks on a non-public issue such as the
"Heroes & Cool Kids Program" éoupled with remarks about
Appellant "breaking the law" and "breaking her contract" are not
public issues that Doe was exercising a First Amendment right
over, nor did the email implicate underage drinking or illegal
narcotic use. Moreover, the email was not a public broadcast to

a public forum designed to sway public opinion on an important



public topic, and certainly not even designed to sway opinion on
the program itself.

It is important to note that the Dendrite online message
board had been specifically designed as a forum site for
interested person to discuss topics concerning opinions of the
Dendrite company. In very stark comparison, this case only
involves an anonymous letter forwarded to a single person with
the intent to harm and defame those discussed in the
photographs, through an email that says nothing concerning the
issue of underage drinking or illegal narcotics use by young
school childrgn.

Accordingly, the trial court's application of Dendrite to
Doe's specifically targeted letter through electronic means does
not implicate the rationale behind Dendrite. Tellingly, other
New Jersey courts have also applied Dendrite specifically to
on-line bulletin board postings on public issues and not to

specifically targeted emails. See e.g. Immunomedics, Inc. V.

Doe, 342 N.J. Super. 160 (App. Div. 2001). It is also telling

that defendants do not dispute that had they sent the defamatory
email in question by regular mail, Dendrite would not apply.

Doe also does not dispute that there is no difference between an
electronic letter senﬁ by email and an ordinary letter sent by
regular mail. Therefore, Doe's and the trial court's positions

that Dendrite should apply to guash the subject subpoena merely



because Doe's defamatory letter was sent by email rather than
regular mail defies logic and reason. Accordingly, Dendrite
should not have been applied by the trial court and does not
apply in the current circumstances.

POINT II

THE TRIAL COURT ERRED IN DETERMINING
ZUBOWSKI DID NOT PRODUCE SUFFICIENT EVIDENCE
TO DEMONSTRATE THE STRENGTH OF HER PRIMA
FACIE CASE SINCE DENDRITE ONLY REQUIRES
ZUBOWSKI TO BE ABLE TO SURVIVE A MOTION TO
DISMISS, AND SINCE SHE ESTABLISHED A PRIMA
FACIE CASE STRONGER THAN DOE'S RIGHT TO
ANONYMOUS FREE SPEECH BY PRODUCING STRONG
EVIDENCE ESTABLISHING HER CLAIMS.

Doe incorrectly contends that plaintiffs have not
presented evidence supporting Alexéndra Zubowski's prima facie
elements for defamation and slander per se. While Ms. Zubowski
is not required to submit a certification under Dendrite and
the trial court erred in concluding so, the trial court's
position is erroneous since plaintiffs submitted all the
evidence required to establish a slander per se claim. The
irrefutable and undisputed evidence Ms. Zubowski has submitted
into the record is as follows: (i) the Doe email stating that
Ms. Zubowski and other children at her school were "breaking
the law" and thus committing a crime (Pa§4); (ii) the email's
attached photograph depicting Ms. Zubowski doing nothing more
than merely holding a ping-pong ball - and not engaging in any

unlawful or illegal conduct that would constitute "committing a



crime" (9a-14a); and (iii) evidence demonstrating that both the
school and the two local police departments who were involved
in investigating Doe's allegations of underage drinking did not
charge Ms. Zubowski with the commission of a crime or felony,
and that Doe's allegations of Zubowski "breaking the law" in
Doe's email were therefore untrue. (Pal5-Palé6).

Consequently, these three facts are the only evidence Ms.
Zubowski needs to unequivocally prove and firmly establish her
slander per se action against Doe. The email itself accused Ms.
Zubowski of committing a crime, attachéd a picture showing no
evidence of her doing so, and she was never charge by the local
police departments with a crime following the investigations
triggered by Doe's email. These facts fit perfectly into the
elements necesgssary to prove slander per se.

To state a claim for defamation, a plaintiff must prove (1)
that the defendant made the defamatory statement; (2) concerning
the plaintiff; (3) which was false; (4) which was communicated
to persons other than the plaintiff; and (5) fault. See Taj

Mahal Travel, Inc. v. Delta Airlines, Inc., 164 F.3d 186, 189

(3rd Cir. 1998); Klagsburn v. Va'ad Harabonim of Great Monsey,

53 F. Supp. 732, 739 (D.N.J. 1999). A statement is defamatory
when it is false and injures the reputation of another, exposes
another person to hatred, contempt or ridicule, or subjects

another person to loss of goodwill and confidence in which he or



she is held by others. See Feggans v. Billington, 291 N.J.

Super. 382, 390-91 (App. Div. 1996); Romaine v. Kallinger, 109

N.J. 282, 289 (1988).
Statements are defamatory where a defendant communicates

untrue statements to a third party tending to harm plaintiff's

reputation in the eyes of the community. See McLaughlin wv.

Roasanio, Bailets & Talamo, Inc., 331 N.J. Super. 303, 312 (App.

Div. 2000); Lynch v. New Jersey Educ. Ass'n, 161 N.J. 152, 164-

65 (1999); Feggans, 291 N.J. Super. at 390-91. No damage to a

plaintiff's reputation need be proved if the . defamatory
statements constitute slander per se because damage to
reputation 1is presumed to flow from such statements. See

McLaughlin, 331 N.J. Super. at 308; Ward v. Zelikovsky, 136 N.J.

516, 540 (1994).

Four types of statements qualify as slander per se:
accusing one of (1) committing a criminal offense; (2) of
having a loathsome disease; (3) of engaging in conduct or
having a condition or quality incompatible with one's business;

and (4) engaging in serious sexual misconduct. See McLaughlin,

331 N.J. Super. at 313-14.; Biondi v. Nassimos, 300 N.J. Super.

148, 154-55 (App. Div. 1997) (emphasis added). This Court
held in Biondi that slander per se plaintiffs can establish a

cause of action "not only without proving special damages, [..]






