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. INTRODUCTION

Rocker Management (* Rocker”) suesfor defamation and restraint of trade based on messages
posted by movant, “harry3866,” at the Y ahoo! message board for Take-Two Interactive Software
(TTWO). Themessagescontain caustic and occasionally vulgar attacks on Marc Cohodes (“ Cohodes’),
a Rocker hedge fund manager who has been highly critical of TTWO.

On March 20, 2003, Rocker issued a subpoena to Y ahoo! by which it seeks to obtain the
identifying information for the screen name harry3866. Movant now asksthiscourt to preserve hisright

to anonymously express his opinion over the Internet by quashing the Y ahoo! subpoena.

1. SUPPLEMENTAL FACTS

Sincethefiling of harry3866’ s motion to quash, severd additiona new factshave cometo lightin
connection with thismatter. On April 14, 2003, the Wall Sreet Journal published an article about this
case, entitled “Hedge Fund Finds Dark Sideto Message Boards’? The articlereved sthat Cohodes himsdlf
was a so posting messagesonthe TTWO and ESST bulletin boards during the time period of which he
complains. Plaintiff’ sgeneral partner David Rocker told the Journal that thefirm actual ly encouragesits
fund managers to engage in online debate. “It’s a source of research for us,” Rocker explained.
Opposition Exhibit F.

Asit turns out, Cohodes — using the screen name “mccohodes’ —was fully engaged in a heated
online debate with harry3866 in and around September, 2002. Wollack supplementa decl., 115-6. The
debate started out with “ playful insults. . . about their favoritefootball teams and each other’ sspelling
mistakes.” Opposition Exhibit F. However, it soon escaated into afull-scale online cat-fight, with both
parties engaged in name-calling and accusations. In one post, for instance, Cohodes called movant a
“coward and alowlife.” Exhibit O. Inanother, he responded to agroup of postersat the ESST board,
by sating, “MAY YOU EAT CAT FOOD UNDER A BRIDGE. Youlowlifes....” Exhibit P. Andinill
another, he cdled harry3866 a“ crackpot,” proclaimed that Rocker would spend big money to sllence other
posters, and threatened any Y ahoo! posterswho, like himsdlf, wereinvolvedin“themutua fund business.”
Specifically, Cohodes wrote:

. The article is submitted as Exhibit F to Rocker’ s opposition.
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Irwin [Jacobs]| has never said hewas sorry.. He cost alot of people alot
of money, and | had to put up withthelies. Heisavery very bad person
andisacoward. | don’t like going public alot, becauseit opensup the
door for crackpotslike Harry and otherswho abuse me. Look no further
than the posts on this board aweek after the BARRONS article. | am
sick of it.. (Rocker Partners) will spend alot of $3$$ to go after those
posters one by one.. | hope none of those people work for a public
company or arein the mutual fund business.. Then and only then will
abuse stop... Kind of tired of it... Exhibit Q.2

Moreover, Cohodes has not stopped posting asaresult of thislawsuit. Atthe TTWO and ESST
boards, his most recent posting, entitled “just had to say hello...” isdated May 1, 2003. The message
appearsto aludeto the Wall Street Journal article, stating “terrible picture of me... How isthe market
treating everyone?’ Exhibit R.

1. DISCUSSION

A. Movant need not certify that heisnot “John Doe (Towson).”

Asaninitial matter, Rocker asksthat this court not consider the instant motion to quash until
undersggned counsd certifiesthat the person using the screen name harry3866 isnot the sameasthe person
moving to quash in the New Jersey District Court, under the name “John Doe (Towson).” Rocker’s
theory, apparently, isthat, in order “to increase the expenseto Rocker of pursuing the present lawsuit”
movant might be bringing motionsto quash in two different courts and under two different identities.
Opposition, p. 3.

Although it isamoot point — since harry3866 is not John Doe (Towson)® —thereis a certain
chutzpah to Rocker’ s suggestion that movant is the one who is seeking to drive up the costs of this
litigation. Movant did not ask to be sued for exercising his First Amendment right to post his opinion at
Y ahoo! message boards. Conversely, the reason heisin court seeking to prevent disclosure of his
identifying information is because alarge, degp-pocketed corporation isusing its vastly superior resources
inan effort to bully himinto slence. Indeed, Cohodes even admitted asmuch in one of hispogtingson the
ESST message board —warning posters such as harry3866 that Rocker “will spend alot of $$$$ to go

2 Unless otherwise noted, al posts cited in this reply will contain the same grammar, spelling
punctuation as the original Y ahoo! post.

3 Wollack supplemental decl., { 2-4; Movant’s Exhibits M and N.
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after [them] one by one.” Exhibit Q. To now suggest that movant is the one trying to use economic
blackmail against Rocker —when Cohodes' s own boasts show just the opposite —is beyond absurd
B. Movant hasa First Amendment privilegeto post his opinionson the Internet and to do
so anonymously.
Rocker arguesthat this court should refuse to quash the Y ahoo! subpoena because movant has not
demondtrated any “ persond right or privilegewith respect to the subject matter requested in the subpoena.”
Opposition, p. 4, citing Hertenstein v. Kimberly Home Hedth Care, Inc., 189 F.R.D. 620, 635 (D.Kan.

1999). Infact, movant has demondrated that the subpoenawould interfere with perhapsthe most persond
right of al those guaranteed by our Congtitution: theright to freely expresshisopinion on mattersof public
concern. Asdiscussed in movant’ sorigina motion to quash, and asiswell-established by Supreme Court
precedent, theright to expresson€e sopinion asoincludesacorollary right to do so anonymoudy. Buckley
v. American Congtitutional Law Foundation, 525 U.S. 182 (1999); Mclntyre v. Ohio Elections
Commission, 514 U.S. 334, 341-342 (1995); Talley v. California, 362 U.S. 60 (1960).

C. Because Rocker cannot satisfy thethird prong of the four-part Seescandy.com test, this
court must quash the Y ahoo! subpoena.

Asdiscussed in harry3866' s origina moving papers, Columbialns. v. Seescandy.com, 185 F.R.D.

573 (N.D.Cal. 1999) set forth a four-part test for determining whether to order discovery against
anonymousdefendants. Thethird prong of thistest —and the only onewhich movant relieson—requires
theplaintiff to demonstrate, under something akinto aprobable cause standard, that the underlying cause

of actionisactually viable. 1d., at 580; Dendrite International, Inc. v. John Doe, No.3, 342 N.J. Super

134, 155-156 (App.Div. 2001).
In establishing this four-part test, Judge D. Lowell Jensen — the author of the Seescandy.com

opinion — pointed out that the reason such athreshold test was necessary wasto prevent peoplewho had
committed nowrong from having their identitiesdiscovered through thefiling of afrivolouslawsuit andthe

subpoenaing of their online screen names. Seescandy.com, supra, 185 F.R.D. a 578. Rocker now takes

Judge Jensen' srationde and flipsit on its head — arguing that, because harry3866 is not someone who has
“committed nowrong,” the four-part Seescandy.com test does not gpply to him. Oppostion, p. 7. Under

Rocker’ srationale, then, the Seescandy.com test would never come into play, as a plaintiff’s mere
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allegation of wrongdoing would be sufficient to take it out of operation. Of course, one of the very
purposes of the four-part test isto determine — at least at athreshold level —whether the party whose
identifyinginformationissought hasindeed committed somewrongdoing which could potentidly giverise
to liability. If not, then disclosure of the person’ sidentifying information would neediesdy infringe on his
First Amendment right to speak anonymously.

Applying the Seescandy.com test to the instant case, this court must grant harry3866' smotion to
guash, as plaintiff has failed to demonstrate a viable case against harry3866.

1. No reasonable viewer could believe that message board postings congtitute anything other
than the poster’ s persona opinions.

Rocker does not dispute the fact that anonymous speech is part of the First Amendment’s
protections. Instead, it argues that the right to speak anonymously does not include the right to
anonymoudy defame someone. (Opposition, p. 5). Movant has never contended otherwise. His point
issimply that astatement cannot constitute defamation if no reasonable fact finder could interpret it as

asserting “a provably false factual assertion.” Rodriguez v. Panayiotou, 314 F.3d 979, 985 (9th Cir.

2002). “[P]ure opinions are protected by the First Amendment.” Partington v. Buglios, 56 F.3d 1147,

1153 (Sth Cir. 1995).

Rocker characterizesmovant’ sargument asan “everybody’ sdoing it” defense which would insulate
peoplefrom ligbility for defamatory statements made over the Internet. Opposition, p. 5. Thisargument
misses the point. Theissueis not that “everybody’ s doing it;” the issue is that context iscritical in

determining whether a statement is an assertion of fact or an expression of opinion. Rodriguez, supra, 314

F.3d at 986. For instance, astatement which might be defamatory if it appeared in Time magazinewould
be “rob[bed] of defamatory meaning” if it appeared in Hustler. Dwaorkin v. Hustler Magazine Inc., 867
F.2d 1188, 1193 (9th Cir. 1989). Smilarly, astatement madein the front page of the newspaper would
befar morelikely to be understood as an assertion of fact than onewhich appearsin the opinion-editoria
page. Morningdtar, Inc. v. Superior Court, 23 Cal.App.4th 676, 693 (1994); Ollman v. Evans, 750 F.2d

970, 986 (D.C. Cir. 1984), cert. den., 471 U.S. 1127 (1985). Since “the reasonable reader who peruses

acolumn on the editorial or Op-Ed pageisfully avare that the statements found there are not * hard’ news
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. . . readers can be expected to discount the statements made in that context as more likely to be the stuff
of opinion than fact.” Morningstar, Inc., supra, 23 Cal.App.4th at 693.

Aswith anewspaper’ seditorial section, most reasonable viewerswho go to an Internet message
board would intuitively understand that the postings made on those boards represent only the opinions of
those doing the posting. If anything, thispoint isfar more obviousat an Internet message board thanina
newspaper editorial section, for whereas newspaper editorial writers use their own names and follow
generd rulesof grammar, spelling, and punctuation, message board posters use pseudonymsand writein
adapdash and disorgani zed fashion — often with no regard for the rules of grammar and punctuation.
harry3866 isno exceptiontothisrule, ashispostsareusudly doppily written, oftenin al lower-casel etters,
with little punctuation and no spacing between sentences. Thus, just asthe pornographic context of Hustler
served to attenuate the otherwise defamatory statementsagainst Andrea Dworkin, Dworkin, supra, 867

F.2d at 1193, the* genera cacophony of an Internet chat-room” eliminatesany reasonable possibility that
viewerscould take postingsto be anything other than the personal viewsof the poster. Globa Telemedia

v. Doe, 132 F.Supp.2d 1261, 1268 (C.D.Cal. 2001).

To be sure, the mere fact that a statement takes place over the Internet does not eliminate the
possibility that it could be viewed as an assertion of fact. For instance, aboard open only to thosewith
specialized knowledge or expertise on the subject, who post messages using their real names and who
carefully conformwith therules of grammar, punctuation, and basic etiquette, might very well beaplace
where viewerswould take the posters serioudy. TTWO's, however, is not thiskind of message board.

Rather, it is far more like the one in Global Telemedia, in that the postings are informal, vulgar,

sensationalistic, and lacking in polish. AsRocker has made no effort to addressthe Global Telemedia

decison—|let doneto explain why itsrationale should not apply to this case—this court should follow the
Central Didtrict’ s lead and quash the subpoena on the grounds that harry3866’ s statements cannot
reasonably be interpreted as assertions of fact.

2. The fact that Cohodes could, and did, respond to criticism with his own postsis akey
factor in assessing the reasonabl e expectations of the audience.

Rocker spends considerabletime addressing ardatively smdl point inharry3866' s moving papers

—that Internet message boards alow those who are the targets of criticism to respond to their critics
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immediately and with equa notoriety. Unfortunately, Rocker badly misstates movant’ sargument asone
based on the premise that a statement cannot be defamatory provided the recipient has the chance to
respond. Opposition, p. 5. Rocker then argues that harry3866 is attempting “to project onto Rocker an
obligation to respond to hislibelous statements’ — a position which Rocker describes as* not law, but
lunacy.” Opposition, p. 5.

Contrary to Rocker’s argument, harry3866 does not contend that a statement cannot be
defamatory provided thetarget of criticism hasachanceto respond. He does contend, however, that the
free and convenient opportunity to respond with equal notoriety is one of the factorsto consider in
evaluating whether astatement isdefamatory. “ Thefirst remedy of any victim of defamationissaf-help
—using available opportunitiesto contradict thelie or correct the error and thereby to minimizeits adverse

impact onreputation.” Gertz v. Robert Welch, Inc., 418 U.S. 323, 344 (1974). Indeed, thisisone of the

key reasons behind the heightened requirement of “actua malice’ in defamation casesinvolving public
figures. Insuch circumstances, the Court hasrecognized that the policiesbehind the defamation laws are
lesspressing, since public figures*usualy enjoy significantly greater accessthan privateindividualsto

channd s of effective communication, which enable them through discussion to counter criticism and expose

the fasehood and fdlacies of defamatory statements.” Wolston v. Reader’ s Digest Association, Inc., 443
U.S. 157, 164 (1979).

Here, Cohodeswas aware of the postings at the TTWO message board and had afull opportunity
to respond to them. Not only that, hedid respond, posting several messages on the TTWO and ESST
boards using the screen name “ meccohodes.” Wollack supplemental decl., 115-6; Opposition Exhibit F.
Moreover, thetenor of Cohodes' s messagesisno more dignified than those posted by harry3866. For
example, in one message, Cohodes belittles movant’ smanhood, invitesmovant to e-mail himdirectly, and
saysthat until movant does so, heis*acoward and alowlife.” Exhibit O. Inanother, Cohodeswrites:
“DISRESPECT.... EVERYONE GETSWHAT THEY DESERVE..MAY YOU EAT CAT FOOD
UNDERA BRIDGE. Youlowlifes....” Exhibit P. Andin perhagpsthe most bellicosepost of dl, Cohodes
refersto movant asa* crackpot” and callsIrwin Jacobs (the CEO of Qualcomm) aliar and “avery bad

person[who] . . . cost alot of peoplealot of money.” Hethengoesontotell hiscriticsthat Rocker “will
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gpend alot of $3$$ to go after those posters one by one.. | hope none of those people work for apublic
company or arein the mutual fund business..” Exhibit Q.

It isbad enough that Cohodes, who makes aliving bad-mouthing publicly traded companies— often
in the most blunt and disparaging way possible—would then turn around and bring adefamation action
when someone does the sameto him. But what makes this case even worseis that Cohodes bringsthis
suit after hevoluntarily participated inthe Y ahoo! message boards, conducting “ research” at that website
by posting antagonistic and even threatening messages directed a harry3866. Y et he now sues harry3866
for statements made during an argument in which Cohodes himself was a willing participant.

The Ninth Circuit has made clear that “the reasonabl e expectations of the audience’ are afactor

to be considered in determining whether astatement isan opinion or an assertion of fact. Rodriguez, supra,

314 F.3d a 986. When two personsare engaging in what is essentially a public verba brawl, onlookers
arehighly unlikely to receivethe participants statementsas assertionsof actua fact. Quite conversdly, the
reasonabl e onlooker would almost certainly recognize that even the most fiery rhetoric under such

circumstancesistantamount to a statement of opinion. Id., at 985; Underwager v. Channel 9 Austraia,

69 F.3d 361, 366-367 (9th Cir. 1995). Thisis particularly true when the argument takes place on an

I nternet message board — a venue which the recent Wall Sreet Journal article described as, “like aloud

bar, with some participants behaving as though they are well past last call.” Opposition Exhibit F.

In short, the fact that the message boards provided Cohodes with afree and easy way to respond

to harry3866' s criticismsis asgnificant factor weighing against Rocker’ s claim of defamation. Thisis
especidly true in thisinstance, since Cohodes took full advantage of this opportunity to respond —
voluntarily choosing to engage in the game of message board muddinging. To alow Rocker to suefor

defamation under these circumstances would send a message thet, in the world of online message boards,

the First Amendment protects only those with pockets deep enough to file afederal lawsuit.

D. Even if thiscourt believesit possible to defame someone at the TTWO message boar ds,
Rocker hasstill failed to demonstrate probable cause to supportsits defamation claim

1. None of harry3866'’ s posts containssufficient factual specificity to constitute a provably
false factual assertion.
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“There can beno recovery for defamation without afalsehood.” Sedlig v. Infinity Broadcasting

Corporation, 97 Cal.App.4th 798, 809 (2002). Thus, “astatement on matters of public concern must be
provable asfdse before there can beliability” for defamation. Milkovich v. Lorain Journd Co., 497 U.S.

1, 20 (1990). Where aparticular allegation “istoo vague to be capable of being proventrue or false,” it
cannot give rise to defamation liability. Seelig, supra, 97 Cal.App.4th, at 811.

In Seelig, for example, a participant in the television reality show Who Wants to Marry a
Multimillionaire brought suit against a San Francisco radio station after the morning hostsreferred to her
asa"“chicken butt,” “local loser,” and “big skank.” The Cdifornia Court of Appeal acknowledged that
thesetermswered | derogatory but noted that none had any “ generally recognized meaning.” Sedlig, supra,
97 Cd.App.4th at 811. Without such definitive meaning, thetermswere*® devoid of any factual content”
and, thus, “too vague to be capable of being proven true or false.” 1d., at 810-811.

While Rocker assertsthat thiscaseisnot about postingsin which movant merely refersto Cohodes
asan“asshole” “liar,” or “thief,” Oppogtion, p. 6, it isthese very types of postings which it submitsas
examplesof “actionable’ statements. Opposition, p. 9; Opposition ExhibitsC, D, E and N*. For example,
in the post submitted as Exhibit C to Rocker’s opposition, harry3866 accuses Cohodes of such
transgressionsas*” not play[ing] fair,” “float[ing] bull shit about acompany inthe press,” and “ spreading
lies” Similarly, inthefirst two of the Exhibit N postings, harry3866 accuses Cohodes of being aliar, while
in the second two, he refersto the “orange jumpsuit” which Cohodes will soon be wearing. Such
allegationslack sufficient factual specificity to bedefamatory. AsJudge Chesney recently pointed outin
aNorthern District case involving similar subject matter, “in the context of the heated debate on the
Internet, readersaremorelikely to understand accusations of lying asfigurative, hyperbolic expressons.”

Nicosav. DeRooy, 72 F.Supp.2d 1093, 1106 (N.D.Cal. 1999). TheNinth Circuit hasreached asimilar

conclusion, noting that “theterm ‘lying’ appliesto aspectrum of untruthsincluding ‘whitelies,’ ‘partia

truths,” ‘misinterpretation,” and ‘deception.” As a result, [calling someone a liar] is no more than

4 Rocker’s Exhibit N contains seven separate postings — four by harry3866 and three by
insince_6. Since the latter name does not belong to him, movant will address only the four
messages posted under the former screen name.
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nonactionablerhetorica hyperbole, avigorous epithet” used to express strong disagreement. Underwage,
supra, 69 F.3d 361 at 367, internal quotations omitted.

Alsofdling into the category of nonactionable hyperbole are dlegations of chesating, steding, and
bullying. Opposition Exhibits C, D and N. Aswith charges of lying, these types of allegations are
inherently contextua — taking on entirely different meaningsin different Stuations. A chargeof “bullying’
(Opposition Exhibit D), for example, could connote anything from crimina extortion to aggressive, but
entirely legd, businesstactics. Similarly, theterm “stealing” is often used not initsliteral sense, but to
convey aparticular political or socia message. For instance, critics will often attack a particular tax
measure as onewhich “ steals’ from one group in favor of another. A multi-nationa corporation might be
accused by environmentd activigts of “robbing” developing countries of their natural resources. A state's
exercise of its eminent domain power might be termed by libertarians as“ stealing” people’ sland. A
budgetary accounting device might bereferred to by deficit-hawksasa“looting” of the Socid Security trust
fund. When usedin such contexts, termslike*” stealing” and* cheating” cannot reasonably be understood
asdleging literd crimina conduct. Rather, they merdly connote the spesker’ s passonatdly held view that
the target of his speech is engaged in irresponsible and immoral behavior. The First Amendment
specifically protects this type of poetic license, particularly on issues of public concern.

Y et another example of nonactionable hyperboleis movant' s alegation that Rocker and Cohodes
“threaten” andystswho arebullishon TTWO. See Complaint, Origind Exhibit B, 1 10; Opposition Exhibit
N, p. 5. While Rocker’ s complaint identifiesthis post as defamatory, the facts of this case show precisaly
why the post istoo vagueto giveriseto liability. For, after al, it was Cohodes whose September 17, 2002
post ominoudy warned that he hoped none of the Y ahoo! posters*areinthemutua fund business’ because
Rocker “will spend alot of $$$$to go after” them. Exhibit Q. Inlight of thispost, wasit redly so off-base
for harry3866 to later accuse Cohodes of threatening other analysts? Far from being actionable
defamation, harry3866’ s assertion appearsto constituteamorethan fair characterization of Cohodes's
September 17, 2002 post.

Inan effort to portray movant’ s statements as something beyond mere colorful invective, Rocker
points to postings in which harry3866 levies dlegationsagainst Cohodes, described as coming from

“other analysts,” “friendsat TTWO,” and other anonymous sources. Opposition, p. 6. In particular,
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Rocker singles out those posts contained in Opposition Exhibits C, D, and E, in which harry3866 indicates
that, either through his own research, his discussons with other andysts, or his discussons with people at
TTWO, he has formed the conclusion that Cohodes is engaged in unethical business practices.

In Sedlig, the California Court of Appeal rejected the argument that a vague and unspecific
allegation could become actionable merely because that all egation was attributed to athird party with
insider knowledge. Seelig, supra, 97 Cal.App.4th at 812. The radio show host in Seelig had stated
(fasdy, asit turned out) that plaintiff was*the ex-wife of someonewho worksat our sister station down
thehal. Anduhyeh (sc), hejust sayswhat abig skank sheis” 1d., at 803. The plaintiff thus argued —
asRocker isarguing here—that the defendant’ sremarks became actionabl e because he had attributed the
term“big skank” to aspecific source, thereby enhancing its credibility and transforming it from astatement
of opinion into an assertion of fact. Id. at 811-812. The Court of Appeal rgjected this argument, saying
that if anyone had an actionable claim it wasthe person who wasfasely quoted, not the person who was
the subject of that quote. 1d., at 812.

Sedlig' srationa e applieswith equal forceto thiscase. For example, in Opposition Exhibit C,
harry3866 cites his own research, aswell as other unidentified contacts, in telling Cohodes that “you do
not play far,” you “float bull shit aout acompany inthe press,” and you “lie cheat and stedl then get bent
out of shape when someone givesit back to you.” As previously discussed, however, none of these

satementsis specific enough to condtitute a® provably fasefactua assertion.” Rodriguez, supra, 314 F.3d

at 985. Therefore, they cannot become actionable merely because they are represented as coming from
knowl edgeabl e sources.

Similarly, inthe Exhibit D post, harry3866 specificaly disclamsthe ability to make particularized
alegations againgt Cohodes, gating, “cani giveyou any hard evidence that cohodesand rocker bully other
analyst....at the moment no.” He then asserts that he has spoken with many people, including some
analysts, about “rocker tatics,” and that “what they hadto say . . . wasnot pretty.” These Statementsare
even morelacking in specificity than the* big skank” comments at issuein Seelig. While movant’ s post
referscrypticaly toRocker’ s*tatics’ (9¢) andits“bully[ing]” of other andydts, it doesnot explain how that
bullying was accomplished and does not give any examples. Consequently, the statement containsno

allegationto be proved true or fal se; the allegation of “bullying” isfar too general and ill-defined to be
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subject to proof or disproof. Thesameisaso true of harry3866’ s assertion that Rocker’ stacticsare not
pretty” —notwithstanding thefact that harry3866 attributeshisbeliefsto unidentified third party analysts.
For, no matter who the source for movant’ s“information,” thefact remains. what constitutes “ pretty”
business tactics is obviously a matter of opinion and not something that can be proved true or false
Moreover, in the Exhibit D post, harry3866 even goes to some length to qualify his statements,
assuring hisreadersthat he hasno* hard evidence” to support hisbullying dlegations, but that thisissmply
the conclusion he has reached based on his assessment of the information availableto him. “[W]hen an
author outlinesthefactsavailableto him, thusmaking it clear that the challenged statementsrepresent his
own interpretation of those facts and leaving the reader freeto draw his own conclusions, those statements

are generally protected by the First Amendment.” Partington, supra, 56 F.3d at 1156-1157; see dso

Nicosia, supra, 72 F.Supp. at 1102. Thisis precisely the situation with regard to the post in Rocker’s
Exhibit D.

Finaly, Rocker aso cites Opposition Exhibit E—aJduly 10, 2001 post entitled “max payne” —as
an example of apost in which harry3866 purportsto possess“ingder information” to support hisopinion.
Opposition, pp. 6, 9. The post, in fact, has nothing to do with either Rocker or Cohodes and does not
even mention their names. Rather, the subject matter of the post concerns TTWO' s soon-to-be released
video game and the“ingder information” concernsthe status of the game' s expected release date. How
can this constitute defamation against Rocker?

Exhibit E’ ssoleplausiblereferenceto Cohodesis contained in the post’ sfinal sentence, which
datesthat, after the new video gameisreleased, “wewill see. .. whoisfull of shit.” Evenif this satement
could beinterpreted as a veiled reference to Rocker or Cohodes, the phrase “full of shit” iseven less
descriptive than the term “big skank,” held unactionable in Seelig. Whereas*big skank” would at least
evoke acertain specific imagery in the mind of the averagelistener, “full of shit” conjures up no such
visudization. Werethiscase someday to proceed to tria, how would Cohodes go about proving that he
isnot “full of shit?’

The most specific allegation which Rocker makes comes not in any of its exhibits, but in the
complaint itself —whereit clamsthat harry3866 “ posted messages all eging that Rocker isthe subject of
aSecuritiesand Exchange Commission investigation.” Exhibit B to Origina Motion to Quash. Onthis
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alegation, however, Rocker does not directly quote from harry3866' s pogts, but merely pargphrasesthem.
Asit turnsout, those paraphrasesa so contain asignificant amount of interpretation, for in noneof theseven
posts submitted with Rocker’ sopposition doesharry3866 actua ly claimthat Rocker or Cohodesisbeing
investigated by the SEC. Rather, the most he actualy saysisthat, “ The sec is sniffing around rocker
partners, and asking questions,” Exhibit N, p. 6, a statement which could encompass even routine,
everyday questions which the SEC asks of any investment management firm. Aswith other alegations
madein harry3866' sposts, the phrase” sniffing around” isnot sufficiently well defined to be provably fase.

In short, the posts submitted as Rocker’ s Exhibits are dl far too lacking in specificity to congtitute
defamatory statements. For thisreason, Rocker’s complaint haslittle chance of surviving amotion to
dismiss—|let doneprevailing onthemerits. Giventhedim likelihood of success, thiscourt should quash
the Y ahoo! subpoena.

2. Rocker has never aleged that harry3866' s statements were false or that harry3866 acted
with actual malice.

Asafinal matter, Rocker’ soppostion failsto addressafundamental defect initscomplaint —its
fallureto alegethat movant’ s statements werefase or that he acted with actual malicein making those
statements. In light of thisfatal defect on the face of the complaint, Rocker’ s complaint would not even
survive amotion to dismiss for failure to state a cause of action. Therefore, this court should grant

harry3866’ s motion to quash.

V. CONCLUSION

For dl of theforegoing reasons, and the reasons set forth in harry3866' s original moving papers,
this court should issue an order quashing the Y ahoo! subpoenaand upholding movant’ s First Amendment
right to anonymously express his opinion over the Internet.

DATED: May 5, 2003
Respectfully Submitted,
MINAMI, LEW & TAMAKI LLP

SOLOMON WOLLACK
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