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The jnstant action was commenced by the filing of & summons and complaint on
Februaty 25, 2008, The complaint alleges that certain defamatory statements wete made

concertiing Richard Ottinger and Tune Ottinger, which statements were posted on a “LoHUD”

blog hosted by the New Yotk Jouthal News. The defendants named in that action were J ohn

Doe 1-100 and Jane Doe 17100.




Tn the complaint, plaintiffs set forth soveral statements by oetlain anonyrmous persons
posted on the LoHUD blog. Those statements include the following:

“Tt now appears that it has been proven, that the Ottinger’s, ... have presented a
FRAUDULENT deed in order to claim that they own land under water. ... We
are talking about the Ottingers LYING to the State, the Building Department, the
7BA. and necessanly either bribing or coercing other people fo do the same.”
(Posted September 11, 2007 by SAVE10543.)

“Bqually ouirageous, was that as Ms. McCrory was informing the dumbstruck
BOT of the Otiingets criminal behavior . . . and advocated fer the Ottinger’s
position in order to further their illegal scam.” (Posted September 15, 2007 by
hadenough.) _

“He [the mayor of Mamaroneck] took the juice from Richarc and. June Ottinger to
the tune of $25,000 so they could build their startet Taj Mahsl on a substandard
Jot. Their money bought a compHant ZBA and Building Ingdector. . .° (Posted
September 19, 2007 by aoxomoxoa.)

THEY PAID THE RIGHT PEOPLE OFF! They started wita taking care of the

Mayor, sverybody knows that. [would guess the Building ‘nspector and Zoning

Board were stot forgotten. in their largesse. The Ottingets have been very .

getterous in greasing the wheels of corruption. With the news of the fraudulent

deed they submitted it becomes quite clear that they also must have taken oare of

the surveyot and the prior ownet of the property, unless theyr are two of the

dumibest people on eatth! (Posted September 23, 2007 by SAVE10543.)
T an effort to ascettain the names of the anonymous bloggers, plaintiffs served a subpoena on
The Journal News on February 28, 2008.

OnMarch: 21, 2008, The Joumnal News made a CPLR §2304 motion to ¢uash the
subpoena, On April 11, 2008, plaintiffs cross-moved to compel ptrsuant to CPLR R.3124 or, in
the alternative, to convert the instant action to a special proceeding pursuant to CPLR §103(c)

and sllow pre-action disclosure pursuant to CPLR §31 02(c).




On May 28, 2008, this court held a hearing regarding the peuling motions. Upon
stipulation of the parties, it was ordeted that the instant action be converted fo a special
proceeding allowing pl aintiffs (now petitioners) to seek pre-action disclosure pursuant to CPLR
§3102(c).

" The internet is creating emerging legal issues, from jurisdiction to discovery. The
identification of anonymous bloggers—posting defamatory statements on the intexnet-is one of
those issugs. There is no question that the Fitst Amendment protects the right of a person to
. speak aponyinously. That pmtécﬁon, however, is no greater than th2 right of a person to speak
when their identity is known. Anonymous speech is not absolute ard does not provide a safe
haven for defamatory speech.

_ The New Yotk Coutt of Appeals and Appellate Divisions hive not yet addressed this
issue. The only reported decision in New Yoxk is from the Supréms Court New Yotk County
(Greenbaum v. Google, Inc., 18 Mise.3d 185 [2007]). That case, hywever, failed to set & |
standard because the court fourid, as a matter of law, that the statements made were not
defamatory.

The parties have urged this court to consider persuasive authority from other
jurisdictions, specifically the Supetior Couﬁ of New Jersey, Appellate Division decision in
Dendrite Tuternational v. Doe (775 A.2d 756 [2001]) and the Delaware Supreme Court decision
in Doe v. Cahill (384 A24 451 [2005]). The court finds both decicions helpful in reaching a
decision in this matter.

in Dendrite the Superiotr Court of New Jersey, Appellate Division establis_héd four

guidelines in deciding applications for expedited discovery and compelling an intetnet service
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* provider to disclose the identity of anonymous intemet posters who are sued for sllegedly

violating the rights of individuals or corporations:

[Tlhe trial court should first require the plaintiff to undertake offorts to notify the
snonymous posters that they are the subject of 2 subpoena or application for an
order of disclosure, and withihold action to afford the fotitiovsly-named
defendants a reasonable opportunity to file and serve opposition to the

- application. These notification efforts should include posting a message of
votification of the identity discovery request to the anonyrons user on the ISP’s
pértinept message board;

The court shall also require the plaintiff to identify and set forth the exact
statefnents purportedly made by each anonymous poster than plaintiff alleges
conslitutes actionable speech; .

The complaint snd all information provided to the court shoild be carefully
reviewed to detennine whether plaintiffhas set forth a prma facie cause of action
against the fctitiously-named defendants, Tn addition to estiblishing that its
action oum withstand a motion to dismiss . . . the plaintiff must producs sufficlent
evidence supporting each element of its cause of action, on it prima facie basis;
and

The court must balance the defendant’s First Amendiment xght of anonymous free

speech. against the sirength of the ptima ficie oase presentec| and the necessity for

the disclosure of the anonymous defendant’s identity to allow the plaintiff

properly to proceed.

At the hearing on May 28, 2008, the court applied the first step in Dendrite.

The court reserved its decision on the pending motions and directed the petitioners to
undertaken cettdin steps specified by the court to post a notification on certain Forums making
known (a) the existence of the special proceeding, (b) the relief sought herein, and (¢) the fact
that any individual who believed that his or her rights raight be affzcted could seek to intervene

anonymously or otherwise in the special proceeding to appear on June 25, 2008. The notice was

timely posted ou the Forums in compliance with the direction of the coutt. On June 25, 2008,




the court held a finther hearing on the matter on. pendivg motions. At that ﬁ;ane, 1o individual
songht o intecvene. '

At this point fhe court finds that the petitioners in fhis matier have identified and set forth
the exact alleged defamatory statements made by each anomymoms oster. The complsint and w1
snformation provided to the court establishes that petitioners have sst forth. a prima facie cause of
action against the ﬁcﬁﬁously—named defendants. Petitioners have produced sufficient evidencs
supporting ¢ach element of its cause of action, on a prima facie bas.s, except that of
constitetional malice.

With regards to congtitutional malice, the court finds The Delaware Supreme Court Doe
v. Cakifl (884 A2d 451 [2005]) helpful. In Cahill, the Delaware Svprems court held a plaintiff
st produce evidence o all elements of & defamation claito withi1 the plaintiffs control. The
constitutional malice element is not within 2 plaintiff’s control. As the Delawsre court pointed
out, '

we are mindful that public figores in a defamation case must prove that the

defendant made the statements with actual malice. Witheut discovery of the

defendant's identity, satisfying this element may be difficult, if not impossible.

Consequently, we do NOT hold that the public figare defar ation plaintilfis

required to produce evidence on this clement of the clatm.

(7. at 464 [capitalization of “NOT” in original].) The court agrees and finds that the petitioners,
af this point in the; proceeding, need not prove this element to obtein pre—actix;n digclosure.

Applying the foth provg of Dendrite, the court finds that the balance in ﬁs case weighs

in favor of the petitloners. '

IT IS HEREBY ORDERED, that the motion of The Jourezl Nsws is denied. avd the

-cross-mation of petitioners is granted as follows:
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Within five business days of the date of this Order, The Journal News shall disclose to
petitioners such information, if any, in jts possession or contro] that sould reasonably lead to the
identification of the Anonymous Postets using the screen names “hadenough,” “SAVE10543,”
and “aoxomoxoa,” includiog posters’ names, wailing addresses, any email addresses or other
registration information that it may have for them including the IP address from which the blogs
were posted, the cortesponding internel s vice provider, other such information which will

allow plaintiffs to identify the pexson(s) posting the blog entries,

%‘ﬁ” ﬂ Wag

Rory Y. Bellantoni
A7.8.C.




