
1

2

3

4

5

6

7

I
9

1_0

11

L2

L3

L4

L5

L6

L7

1_8

1_9

20

2t

22

23

24

25

SUPREME COURT OF THE STATE

COUNTY OF WESTCHESTER

OF NEW

RICHARD OTTTNGER & JUNE OTTINER

petjtioner(s),

-agai nst-
JOHN DOE 1-100 & rnrue DOE 1_L00,

Respondent(s).

INDEX NO.
3892-08

eroceedì ngs

wtay 28, 2009

111 Martin ruther r.ing elvd.whjte, plains, New yôËk-ioðOf

APP
For

B E F O R E:

THE HONORABLE RORY J.

JUSTTCE.

E A R A N C E S:
!,_

For

thg petitioners: l,
RUSSELL J. rPPOLrTo, ESQ. \L50 white plains noáOTarrytown, New york 1059j-

the Respondents:
SATTERLEE STEPHENS BURKE &230 park Avenue
New york, Ny 10169
MARK A. FOWLER, ESQ.BY:

BURKE, LLP

EVA VERSACI
SENIOR COURT REPORTER

FTT¡ED
ÀìID

NWEruD
on-6'.6- 20eg



1

2

3

4

5

6

7

I
9

10

1L

L2

1_3

L4

L5

t6

L7

18

19

20

2L

22

23

24

25

proceedi ngs

THE CLERK: In the matter of nichard
ottinger, 3892 of 200g.

MR. IppoLITO: Russell J. tppoììto, 150
white plains Road, Tarrytown, New york, 10591, on
behalf of plaìntiff, your Honor, the ottingers.

MR. FOWLER: I'm tuark Fowler from
Satterlee stephens gurke & eurke, F-O_|,l/-L_E_R,

attorney for the Journa'l News.

THE COURT: the ooes didn,t want to send
a 'lawyer here and make .it easy?

MR. fppOLfTO: Not y€t, your Honor.

THE couRT: counsel, you can stand ìf you
want or you can have a seat. rhe way r handre these
conferences, they're conferences on the record so if
r feel r am ready to make a decision at some point t
can do that on the record and so order the
transcript. rf r need to reserve r wiil. r do read
everything that comes into chambers. Right now t
have the Juxury to do that as r switch from criminal
to civil. r know at some point that may stop. t,ll
either die tryìng or t don'r know what wi'n happen.
r do like to read everything that comes in. r arso
advise the parties make your arguments as if r
haven't read the papers so the record is compìete
with respect to the facts, cause of action and
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arguments being made is. why don't you start by
providing some background. I know part of the
argument is that you shourd have moved for this
information prior to starting the rawsuit. rhe onìy
s'ignificance t see in the respondents the Journal
News' papers he''lJ make his argument as to the
significance is whether or not it raises your
burden of what you must prove in this proceed.ing to
be able to get what it is you're seek.ing. r don,t
know if the argument is prior to instituting a
proceeding the burden is higher, now it,s less,
Let's just try to get into the underrying cause of
action, why you commenced it aga.inst Jane and ¡ohn
ooe without any prefi'rìng discovery so to speak, and
why you believe you're entitred to this information
now.

MR. IppoLITO: your Honor, the ottingers,
and you have heard Richard ottinger who has been a
congressman for any number of years, and was arso
the dean and now dean emeritus of pace Law, and his
wife were fi1Ìng for certain build'ing permìts. rhey
were going through attempting to get their home

built in a renovation. Apparently many of the
neighbors did not rike the size of the house, and as
what happens often enough, things started up .in the
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zoning process and the like. The ottingers have

since had their certificate of occupancy issued to
them and are in the house. rhe zonìng fight .is

basically --
THE COURT: r apologìze for jumping ìn.

cive me some idea of how 'long that battre, if it did
go on for some time, when d.id they first _- maybe

t'm making a wrong assumptr'on, but did this go on

for a couple of years that they tried to bujld, or
was this in six months?

MR. TPPOLITO:

dates because it wasn't

don't have the exact

issue in the lawsuit

I
an

itself. rt's safe to say r berieve it went on a for
over a year and it had some front page coverage from
the Journal News at part.icular points about
ne'ighbors comp'laining. Rgain, that's not real'ly
relevant for this case either. At some point the
Low gud dot com web site sponsored by the Journal
News' some persons who we have no idea who they are,
nichard ottìnger -- somebody must have tord him that
they're posting brogs about you out on the Journa'l
News website, Richard went out there and downloaded
some of those blogs, wh.ich we had in the main

comp'l ai nt as an exhi bi t to the mai n compl ai nt. rhey
basjcalìy are accusing the Ottingers, and, your
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Honor, 'in my motion on the notice of cross motion on

page three of my affirmation
THE couRT: r just looked at the orìg.inal

complaint. rs that easier?

MR. IPPOLITO: yes, that's fine, too.
THE coURT: Exhibit A?

MR. IPPOLITO: Yes. rt's on page two
paragraph 6. you see A through o. There were more
postings but those are the ones r brought up because
the cpLR does require a certain amount of
specìficity. Here we had the actual words that
appear on the blog. If I couJd direct your

attention to subsection c of number 6, one of the
things we see is that Richard and June ottinger paid
to the mayor $25,000, and then in subsection D it
says they paìd off the rìght peopìe and they just
accuse them of pay'ing off the mayor and different
board members in bribes, and they also accuse them

of filing a frauduJent deed.

THE COURT: vou jump to C and D, if these
are verbatim, one of the concerns r focused in on is
not only the'language in c and o but e, it now

appears that it has been proven that the ottingers
have presented a fraudulent deed. rn trying to
f igure out my ro'le in here and what speech is
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protected and what isn't, if this is as it appeared

on the b'log, that's kind of different than saying
we'lì get to the substance of it, but r want the
record to reflect that in that subparagraph the
language appears: rt has now been proven that the
ottinger's, comma, dot dot dot, have presented a
fraudulent deed in order to craim they own rand
under water and four dots fo'llow.ing that.

MR. IppoLITO: your Honor that,s verbatim
except where the ellipsis were -- where r took out
language I have not added any emphasìs, at least t
don't reca'll, and normaì'ry if r add emphasis t wouJd

indicate such 'in there, also, so that is verbatim of
what was on the blogs; the basis of those statements
that caused us to sue John and Jane doe one through
one hundred. r commenced the action and then sought
dìscovery. rhe Journal News had issue with that and

said we shou'ld have gone by way of specia.l
proceedì ng . Assumi ng they' re r.ight , you r Honor,

that's fine with me, if we convert it to a special
proceeding. The Journal News has not objected to
it, and for the limited purpose of a specia.l
proceeding, r believe the Journal news consents to
it, CPLR as arnended, two thousand one now allows
greater f'lexibility for a starting an action in one

6
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method and converting it to another if need be. rf
it needs to be started by way of speciar proceeding,
your Honor, rather than just a straight commencement

and discovery of a non-party, again __

THE CoURT: I assume tohn and Jane Doe

were their screen names.

MR. rppOLrTO: r rhjnk they did have
screen names. r think it goes back to the compìaint
in paragraph six, six screen names were on there.

THE couRT: oidn't the New york county
Rssistant oistrict Attorney's office preserve
statutes of limitations in rape cases, file
indictments against folks wìth o¡¡n profiles and that
was upheld, if one has a name one can use an aJias
but a oruR profile js deemed to be more specific.
There's all kinds of case law out there for starting
these causes of action against ¡ohn and Jane Does

in criminal cases. As r said before they extended
the rape starure of rimitation, h/e had orun profjres
that were indicted. Let me address that issue
first. Does it really need to be converted? Does

it change what they're doing here, or are you just
arguing there needs to be a higher burden of proof
that they need to demonstrate?

MR. FowLER: Basically to cut through ìt,
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my client is concerned about the standard and the

procedure in these matters because it will come up

again. easically the approach that we're urging ìs

the approach that was taken in the Greenbaum case

before :udge priedman down in ttew York county, and

that case, similar circumstance, it was a libel case

started seeking information concern'ing anonymous

posters, and it was started with precommencement

discovery. what that does is puts the burden on the

party seeking precommencement dìscovery to make some

showing not only of the comp'laint, the face of the

complaint, but some showing on the merits as one of

several steps in order to justìfy requiring the

internet service prov'ider, the host of the websìte,

to turn over this information concerning that they

have about anonymous posters.

THE couRT: oid that case say that the

special proceeding was the only way to commence? rn

other words, what is to prevent me from a'l1owìng a

lawsuit against John and Jane Doe, but applying the

same standard that you're asking me to apply? To

say r don't have a problem with a he'ightened showìng

as opposed to depos'ing or asking for anybody's

jnformation, t'll allow them to commence the sujt.
r don't know if r could stop them from commencìng an
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action against ¡ohn and Jane Doe, but in this
proceeding r'll hold them to that burden of proof
you're asking me to hold them to.

MR. FOWLER: The Journal News already

indicated that we consent to the conversion to
precommencement discovery to a spec.ial proceedìng.

tltle have no problem with that as'long as part of the
showing they make, they are required to make a

showing on the merits. r think there is a reason,

as we po-inted out in our papers, why it should be

done by precommencement djscovery, name'ly, there is
a limitation on suing Does. you know, that you have

to ask permission of the court to sue Does. That's
that. r think that to some degree we jumped over

that hoop, and rea'lly the sr'gn.ificance of the
posture at the moment is that, as we be'lìeve, one of
four poìnts that tr,tr. rppof ito has to show, he has to
make some factual showing on the merits and

THE coURT: what if he sued rhem by theìr
screen names?

MR. FowLER: r believe that would be

equi val ent to a pseudonym, an al i as . Rga-i n , r don't
think that's really the crux of our jssue so much

as precommencement. Discovery clearly requires some

kind of showing on the merits. we think if this
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Court adopts this, we suggest it should, the
oendrite standard, the leading case compelling

disclosure of informatjon concerning anonymous

posters, there would have to be some factual
on the merits. Mr. rppolito and t agree on a
thì ngs. t¡/e agree --

showi ng

lot of

THE COURT: Do you want to go

off-the-record and talk about cutting through .it?

MR. FohrLER: I think f can tick them off
qu'ick1y. tlrte agree there's a constitutiona'l r-ight,
pirst Amendment right to speak anonymously. we both

agree that that right ìs not absolute. rt can be

overcome. r think that we both agree that the

leading cases on this particular circumstance where

somebody in a cjvil f itigatìon is seeking to compel

disclosure of information that would identify an

anonymous poster and imp'licate that person's rìght
to speech, the leading cases are the oendrite case,

the cahill (phonetìc) case, the Greenbaum case in
t¡ew York County, all of which get to the same point.
gasically they hold that there are four steps: one,

showing on the merit which we talked about already;
secondly, identification of the actua'l statements

complained of in a libel circumstance, or if this is
treated as a slap suit, there should be an
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identification of the actuar statements comprained
of wh'ich r bel i eve i n the cornpl ai nt you ,ve done.

THE COURT: Let me just stop you for one
second. Unless the complaint was just a samplìng, r
don't want them precluded at some point.

MR. FOWLER: We're arguing for your Honor
to make a determination here whether the :ournar
News should turn over this information, that he has
to identify statements that are defamatory, and then
make some factuar showing beyond just articuJat-ing
it in the complaint.

MR. fppOLrTO; He was going through
oendri te facts . They' re r ai d out .i n my memorandum

of law on page ten. r'm sure they,re also laid on
the ¡ournal News.

THE COURT: Don't stop h.im. put the other
two on the record.

MR. rppoLrro: can we go off the record
for a moment?

THE COURT: Let me get the last two on.
MR. FowLER: the one extremely.important

to us is there should be an effort to notify the
anonymous poster. rt may not work. It may be

fruitless to notify anonymous posters, but in other
cases' including the oendrite case, the court has

11
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indjcated that that should be done, an effort should

be made. rf i t's frui t'less , i f i t doesn't show up,

fine. But in order to protect his first amendment

right to speech or her first amendment r-ight to
anonymous speech, he should they should be g-iven

the opportunity to come in by an attorney and make

the arguments. It shouldn't be on the Journal News,

part, or internet servjce provider's part to make

the arguments on their behajf. what the Courts have

done is say basìcally, suspend the proceed-ings, ask

the person seeking the information to make the

effort, put on the notice and then come back and

maybe the anonyrnous posters will show up, maybe they

won't. At that poìnt the hoop will have jumped

through and they would have been given their chance,

due consideration will have been gìven to their
first amendment rights, and then the Court can

decide, based upon the showing, that ¡¡r. lppolito
has made, balancing any other factors that may bear

on the appropriateness of ordering this disclosure,
whether we should turn over what information we

have. We do have some information we're not just
THE couRT: ¡nd what would be the lasr

standard?

MR. the fourth point is the court
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should balance the first amendment right of
anonymous free speech against the strength of the
case presented by Mr. rppo'ìito. To some degree
that, t thi nk, co]ì apses wi th the poi nt about nraki ng
a factual showing on the merits. But, you know,

if -- here we berieve -- it's realry the anonymous
posters. we believe the ottingers are public
fìgures. rhey have a lot to show in order to
u]timately prevai'r on this case. easicaily we,re
talking about a showing of factuar support for the
claim, artìcuration of the various statements at
j ssue, those two are a'rready wel r i n the works, and
the one I think we're talking about here is
Mr. rppolito being d'irected to make an effort ro
notìfy the anonymous posters, give them a chance to
come 'in anonymousJy and fight for their own first
amendment rights. rf they don't show -- our concern
here is that we --

THE couRT: rf r understand what the
concern is, you don't want bad precedent.

MR. FowLER: our wish list would be for
the court to agree with rudge rriedman and foJrow
the oendrite standard, and then we'il know what to
do, and everybody will know what to do the next time
this comes up. Rnd that wilr make it simpler for
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the Journal News and for
posit-ion, it will make it
save everybody money, and

rules are. again r don,t
disagreement about --

THE COURT: rn converting this matter -_
you say conversion you then wourd rose -- to the
extent you fi1ed, although haven't served :ohn and
Jane doe, r'm not qu'ite sure what the conversion
standard would do. rf somebody files, perhaps
doesn't serve but fires time'ry, makes every atternpt
to serve, doesn't preserve that right, r,m not quite
sure r want to -- r want to say the onl y way to do
this is by special proceeding. r don,t see any
reason why, if it is commenced in the way it,s been
commenced, that the standards that have been
articulated shourdn't aJso appry. r don,t see why
pre or post f-iling we shouldn,t go through those
four facts, and the anarysis that we just dìscussed.
rf in this case you're consenting to a conversion r
don't know what that means necessar.íry. tuhen you
find the r-íght people you can,t amend anymore, you
have to start aga'in because you converted this to a
specia'l proceedìng? you can't have it both ways.
rt's either converted or it's not. Are you giving

people in the ottinger,s
simpler for the Court and

we'll all know what the
think we're in

L4
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up the summons and complaint once you convert this?
MR. IPPOLITO: your Honor, I believe that

actually cahill was started not by way of special
proceeding, and an action was commenced and

discovery was sought. rrankly that's the method r
had followed. on exhibit A on my notjce of cross

motion, your Honor, you have the amended caption,
the way it would look, r believe, if it went to a

specìa'l proceeding. the answer is y€s, for a moment

r'm withdrawing my summons and complaint except by

way of exhibit in this case. rf we preva.il and your

Honor directs the Journal News provide us with the
names, the next summons t write wìil have the names

of bloggers on it. rt wjll no longer be anonymous.

That's the protection the ¡ournal News is sayr'ng,

before you pierce that ve.il, cahjll and oendrite
say you have to jump a hurd'le. r,rte have no appellate
division or high court cases on it. So the fact of
the matter is something needs to be set apparent'ly,

and t don't have a prob-lem jump.ing. r think we

jumped, in either of those cases, hurdles. rf r
convert to special proceed'ing

THE COURT: r just want it clear for
this record. rf you're consenting to that r'm
mak'ing no ruling on that. By waiving dicta,
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whatever you want to caJl it, I don,t see why the
action can't be commenced against John and Jane Doe,
as long as the standard is the same. rf you feer
it's easier to start a specia'r proceeding and move
oh, that's fine. If the Journal News doesn,t care
either, and as 'long as the standard is the same,
that's fjne. you tell me what you want to do and
we'll do it' rf you want to move forward under :ohn
and Jane ooe and test the waters, r have no probrem
doing that, provided the standard wit be the same
or very simirar to the one ìmposed in the speciaì
proceedings' rf you're wiììing to withdraw it so
there isn't a fight over form, over substance, then
it's your petition. re' me what you want to do.

MR. IppoLITO: I consent to conversion
because r'm a little worried, espec.ialìy when we
talk about preaction discJosure and everything erse,
the bloggers then come in and say how can you seek
preaction discJosure when you commenced? Now r got
myself another rittre hiccup in the road that
doesn't mean anything to me.

THE coURT: r wouJd call it disclosure andjust apply the same heìghtened standard given the
first amendment rights that are irnplicated. rt
would be discrosure pursuant to the cpLR with a

1_6
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heightened standard given. tf there were a speciar
proceeding this would be the standard and one
shouldn't benefit by commencing the action one way
or the other and getting a different standard;
either way the standard shourd be same. rf you want
to withdraw it right now we,ll convert it on the
record. rell me what you want to do.

MR. IPPOLITO: f will convert on the
record and go by way of special proceedìng.

THE couRT: nt thfs time t,Jl convert this
matter to read as it does in exhibit n, supreme
court of the state of New york, county of
tr/estchester, rn the Matter of the Application
Pursuant to cpLR 3102 0f Rìchard ottinger and June
ottinger, petitioners against non-party, the Journal
News, division of Gannett sateilite tnformation
tletwork, Inc, respondent, ìndex Og_O3ggZ.

Are you ready to move forward with
argument?

MR. IppOLfTO: yes, your Honor.
THE COURT: h/e'Jl go off the record.
(en off_the-record discussion was held

between the Court and counsel.)
THE COURT: tnte've had an extensive

conference off the record. r want to reiterare,
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r've not made a ruìing as to whether or not this
type of action must or shouJd move forward by
speciaì proceeding or by regular commencement of an
action against :ohn or Jane Doe as ït was
origìnaily, however, pìaïntiff in this matter has
consented to the amendment of the caption to read asit did earlier fn the record. ¡ do believe,
however, that no matter how the action is commenced,
the heightened standards we discussed on the record
should be applicable.

fn additìon, as counsel stated off the
record, ny finding at this tíme that, ât Jeast
preì'im'inariìy, agree with the standards set forth in
oendrite, at Jeast standards that have gotten us tothis point. t made some fjndjngs with respect to
the statements, that Ís, the likelihood that they
will be defamatory and a factual showing that
statements were made. I agree at thjs point the
next stage of the proceeding shourd be to give those
whose identities might be compromised some notice.
counsel has agreed, counsel for the ottinger,s, to
publish that notice on at least two forums, that is,
two separate websites; is that correct?

MR. FohtLER: Two forums wi I I be the
correct phrase, it's a single web site.
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THE COURT: Ttvo separate forums on tow Hud
dot com, the captjon should read the notice, as
follows, it does not have to be verbatim, but in sum
and substance: lhat a special proceeding has been
commenced and the caption shouJd be noted in the
noti ce seeki ng 'i nformati on that cou'rd di scr ose the
actual jdentity or identitjes of the posters us.ing
the fol'rowing screen names on Low Hud dot com. then
obviously those screen names shou'rd be set forth.
Anyone who berieves that his or her identity maybe
revealed by the discrosure of such information may
intervene in this action by appearing through
counsel, anonymously, or otherwise on June 2sth,
2008 at 10100 a.m. before the Honorab.le Rory J.
Bellantoni, Rctìng :ustice of the Supreme court ìn
courtroom 30L at 111 Doctor uartin tuther K.ing
Junior Boulevard, white prains, New york, 10601, the
zip code, and that shourd be done by counser for the
ottingers by June 4th, a week from today.

rs there anything e.lse that needs to be
put on the record at thfs tjme?

MR. rppoLrro: on the record at this time,
t don't believe so.

MR. FOWLER: No, your Honor. thank you.
THE COURT: thank you very much.
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