
11-14-07 04:56pm Frcm- T-418 P,OS F-607
.~

. '

CAUSE NO. 07-0793+H

IN RE: '
PETIION OF M.P.
REQUESTING A DEPOSITION
OF CORPORATE REPRESENTATIV
FOR GOOGLE, INC. 160tb JUICIA ISTRCT.:~
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PETITIONER'S RESPONSE TO MOVANT'S I ~~.. ~ \ ' '
'MOTION TO UAsa AND FOR PROTECTI ~~ ~~~~ -; ,~.

Petitioner M.P. ("Petitionet') files this Response'to Movant's Mdtion ''\ ~i& ai for, , G! ""~.. (~, " ' ~ ~ ¡p '\ .'
Protective Orer (the "Motion''), as follows: ~..

§
§
§
§
§

, ,

IN THE DISTRCT COURT OF

DALLA COUN, TEXAS

L

PRELIMINARY STATEMENT

Believing it could do so with imputy, Movant crted a blog accunt with Ooogle for

the express purse of saying abusive. terble thi abut Pettioner', Apparently not ,awar of

"

the bTeadth of discover Texas Rule of Civil Proceure 202 affords pares s~kî~ ~o il1vçslÌe

potential claims, Movant shamelessly proceeed to set fort reugnant, defamatory stateents

, 'about Petitioner on ths blog site. ' Now' facìng its day of reoning, Moyait pleads, with' the. i
Cour to mantai the sececy of its identity. Regrettly for Movant~ no lega b~s, exsts for

quashi the discover that ths Cour has already sactioned. Because the Motion is .wholly

without mert, the relief Movant desperately seeks should be denied.
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D.

PROCEDURL HISTORY

On Augut 2, 2007, Pettioner filed the Petition Requesg DepsitiQn to Iioivestigate

Potential Claim or Suit (the "Petition") seeking the deposition of a corpe reesentative' of

Google, Inc. e.Google") as authorized by Texas Rule of Civi Proceure 202. 1 (b). t Sp.dficaly,, '
Petitioner sought to elicit from Google the names and addses of those responsible 1hr cer

ver dispargig statements regardig Petitioner posted on blogs Goog1~ hbsted.2

Electing to conserve tie ,and resurces rather than proceing with a depmiiltion, of a

corporate representative in Californa" Petitioner and Google agree to utiliz wrtten discover,.

Accor~gIy, on August 24,2007, Pettioner filed an agreed ord~ authoiUg' Pettion-ell to ser

discover on Google requiring it to identify those reponsible for the dergatory i;tatements

regarding P~titioner.4 Then On Sepember 21,2007, after a hearg at which Googlc:: apped -

though its counsel and stated that it agree to the requested relief, S the Cour ente the agr

Order Authorizing Discovery.6

" .

i See P,ettion.

2 See id.; see also Letter from C. Dunh Biles to Decker C~ac date Augu 2,
2007, attached as Exhbit 1 to the Affdavit of C. Duam Biles ("Biles Afdavit") atthed
hereto as Exhbit A (enclosing drft notice of deposition).

3 See Letr from C. Dunam Biles to Shirley Gomez dated Augut 24, 2007, atthed

hereto as Exhibit B ('i(Clommerciallitigation counel for Gogle, Inc., Hilar Wan~, is being
provìded with a copy of ths Order. I have confered with Ms. Ware conceg this Or4er,
Google, Inc. doe not oppose immediate entr of the order.''); see also e-mail frm Hilar War
to Dun Biles, dated September 19,2007, attached to the Biles Affdavit as Exhbit 2 (I'll let
you know who your compatrot in agreeng to a court order diretig us to produce the
infonnation we have on the blogger (depsition off calendar) wil be.").

4 See Order Authorizig Discover.

5 See. e,g.. e-mail from Don Colleluon to C. Dunam Biles, dated September 21,2007,

attached to the Biles Affdavit as Exhbit 3 ("I just forwared the order to her, noting tht I
asswned she wil deal diry with you on the producton. If you don't hea differently frm me
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Accordingly, on September 27,2007, Pettioner sered M.P.'s First Set of InteiJ'ogltories

to G~gle, Inc. an M.P.' s First Request for the Producton of Docuents to Google.Inc. 7' On

October 25,2007, Movant--opi to maita its sta~s as an anonymous defamer8-.-fied the

Motion with the COur,9 seeng to thwar Peitioner's effor to discover the identity of thse .

resnsible for statig the descable comments about Pettioner anonymously over the

i~temet. 10

II.
SUMMARY OF ARGUMENT

Moyant asser two arguents in supprt of the Motion, both of which are unavailing.

, Ei Movant ¡agues that Petitioner ha not CÇmplied with Rule 202 b~cae: (i) Movant wa

not provided notice of the hea on the Pettion; and (ii) Rule 202 does not prvide for serce

by Monday, go ahead and contact her directly.l'). The "her" refer to Ms~ Hilar War=, in-house
counsel for Google. ,

, 6 See Order Authori:iing Discover. .. "
7 Sse M.P.'s Firs Set of Intergatories tó Ooogle, Inc" attached to the Bil~ Affdavit as

Exhbit 4; M.P.'s First Request for the Production of Oocuents to Googl~, hic.~ atta,ched to the
, Biles Affdavit as Exhibit S., .

8 Movant boldly admits tht "Movant is the individual who creat~ the Google account

and blog at issue. U See Motion to Quash Discovery and for Protective. Orer at 2. Tt~e Motion;
however, is not verified or supprted by,an affdavit.

9 Notably, Movant apparently failed to confer with and sere Google's coun:J. 'of recrd

in accdance with Local Rule 2.07 of.the Civil Cour of Dallas CountY and Texas Rule ofCiyìl
Procur 2I. See Motion at 10-11; see also Local Rule 2.07 of the Civil COUJ1 of Dallas

Countyt Texas ("No counsel for a par shall file, nor shall any clerk set for heag, iiny,moton
, uness accompaned with a certfi~te of conferce signed by counsel for movant.'~); TEx. R,

Civ. P. 21 eiEver. . . motion. . . uness presented durg a hearng or malt shal bf: fied with
the elei of the court in wrting, shall state the grounds therefore, shall set for the re1:~f or order

sought, and atthe same time a true copy shall be served on all other pares, an sha be noted on~~~ .
\0 See Motion at 10,

PETITIONER'S REPONSE TO MOVAN'S MOTION
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of interogatories and document reuests.11 Second. Movat ereoUsly asser tbit th.,~ir'

Amendment shields its identity from disclosue by Google becau;e ,Petitioner has ncl,L met the'. . . ..
burden óf overcoming M0'Yant's alleged Firt Amendment right to anony:ous sp~h; i:herore,

Movant claims that Petitioner canot e~iablísh a viable claim,I2 ,

Movants motion is, without mert for two reasons. Ei Pettioner ha sa~Lsfie(l the

reuîrem~ts of Rule 202, necessary to obtan the requested discovery" ~CcJlc; the Fir

Amendment does not bar the requested discover. Accrdingly, the Motion should be d.çned,

IV.

ARGUMNT AND AUTHOroT~

A. ADDlicable Standards

1. Texas Rules Of Civi Procedure 202

Texas, Rule of Civil Procedure 202 perts a par to petition the. Cour fo:t an order .

authorizing the tag of a deposition either: (1) to perpetate testimont before an nnticipated

suit; or (2)' to investigate a potential clai or suit. 13 If a deposition is sougnt to ¡)ete,

testmony, the pettioner must plead '"iat the petitioner anticipates the intitutiOn of a sut.iii

which the petitioner may be a par,,,14 In cOntrast, if the pettioner se to' inv~gate a

potential claim or suit, as in ths cas~, the pettion must instead state '"tat th~ petitionier se to

investgate a potential claim by or agait petitioner."IS

II See id. at 3-4.

12 See id. at 4-10.

13 See TE. R. Civ. P. 202; TEx. R. eiv. P. 202.1.

14 Tex. R, Civ, P. 202.2(d)(1).

is TE. R. eiv. P. 202.2(d)(2).
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Additionally, ,the pettion and notice of the hearig are to be ser~ on "al.ll perns

pettioner seeks to depse, and if suit is anticipated on all perns the pettioner expects to'have. .

interests advere to petitioner's in the anticipated suit.'.16 Clealy, a suit is not "an1icipate4~'

when a pary is seeking to invesgate a claim or' suit under Texas' Rule of Civi Proceure '

202.1 (b). i 7 One of the puses behind allowig such discover is to provide an opp:rtuty f~.

..potential plaintiff to gather information to assist them in deterg wheter or not to file

sut. 18 Ony if a petitioner seeks di~ver to peetate testimony do! Texas Ruh, of Civi

Proceure 202. 1 (a) reuire notice to p~ons expect~ to have interes ere to,the pettioner.

In such instaic~ the petion nee only set fort the subjec ~att oftlie anticlpate suit, if any,

. an the petitioner's ,interes therei.19

16 TEx, R. eiv. P. 202.3(a) (emphasis added).

17 Sse, e.g., DORSAN TEXAS LmOATION GUIDE § 10.03(3) ("If the deposition is for the
purse of invesgatig a potential claim, it is not necssar to sere any adver parties under
the rue, because at ths point suit is not 'anticipated. n'). '

18 See Hecht & Pemberon, A Guide to the 1999 T~ Discovery Rulu R~vii"nst i998,

at 0-17, available at: htt://ww.supreme.cours.state.tx.us/ruesltdr/discce37 .pdf e'plåÍAtis'

laWyers. . . urged tht :ìvestigatOI deposition úter Rule 737 hadproven to be'a ui¡fti device by
which plaintiff could investgate a potential claim, a ste th~ they contende bEts becme
incresigly necess in an era of sactions for fivolous lawsuits, "no evden~' swary judgment
motions, and other heightened burdens on plaitiffs. Several prcttioners coinente that the resuts

of bil of discvery depositions frequently lead them not to fie suit or' not to pur :!\ poteti

defendat, thereby reducing the number of lawsuts and overall litigation co. To addrss', . .

concer, Rule 202 expressly permts pre-suit invesgatory depsitions but limts the extnt to which
they can be used in a subsequent lawsuit if an eventual par did not receive notice of the depsition

A Rue 202 depsition ordinany can be usd to'th~ same extent as a swor statement; theit is, solely
for impeachig the witness from whom the deposition was taen. But if a par attpt to us Rule

202 abuively and/or to cirmvent deposition notice requirents - suh as to 'se up' a ta-et

rathèr than for goo faith investgation of a potential claim -: Rule 202.5 authoris the trial cour to

forbid tht: ~ of the depsition for any pwpose~ inluding impeachment.").
19 See, e.g,. City of 

Houston v. . U.S. Filter Wastewater Group, Inc., 190 S:W.3d 242; 245,
n.2 (Tex. App.~Houston (Ist Dist. 2006, no pet.) ("~u1e 202 does not requi a pEititioner to.
plead a specfic cause of action; instead, it requires Oiùy' that the pettioner 4stte the subject
matt~ of the anticipated action~ if any, and. the petitioner's interest ther/"); see àlso TEX. R.

PETmONER'S RESPONSE TO MOVANT'S MOnON
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2. Libel Under Texas Law

To establish libel, a Plaintiff must show that: ' (1) the defendat published a stt~~nent that' ,

implies an asseron of fact; (2) 'the statement refered to the plaintiff; (3) tQe statem.ent was, ",. ,
defamatory;20 (4) the statement was fale; and (5) the defendat was negugent, or å(~tig with

actu malice, without regar to the tith of the statement.2.J ,
Additionally, contrar to Movant's' asseon, 22' the Fir Amenmhent does n(it reuire

inqui,jnto whether a statement is fact or opinon.23 For example, n(i)fa,sper says, 'In my

opinon John Jones is a liar,' he implies a knowledge of fact which lea to the conclusio~ that

. Jones told an untnth. Even if the sper states the facts upon which he bas hi. opion, if.

av. p, 202.2(e) ("The petition must stte the subject matt of the anticipat acton, if any, and

the petitioners interest ther."). ,
20 See TE, CIV, PRAC. & REM. CODE § 73.001 ("A libel is a defamation expressed fu .

wrtten or other grphic form that tends to blacken the memory of the dea or that tenØ-Il to injur
a livig person's reputation and therby expose the person to,public hatr cotempt or ridi~e,

or financial injury or to impeach any pern's hones, integrtý, vim.~ or reuta1ion or' to
publish the natu defects of anyone and therby expose the peron to public hatred, iidicue, orfinancial injur."). ,. ..

21 See. e.g., MilkoYich v. Lorain Journl Co., 497 U.S. 1, 19 (1990) (element :l); Bentley

v. Bunton, 94 S.W.3d 561,579,586,590 (Tex. 2002) (elements 1,3-5); WFAA-TVv. :UçLmoret '
978 S.W.2d 568,571 (Tex. 1998) (elements 1-5).

22 Notably, Movant misrepresents the law by sttig "(s)tatements of opinÎtn ar not

actionable" and citing Carr v. B,.asher, 776' S.W.2d 567, 570 (Tex. 1984),,~hich is no longer
aplicable on ths point of law in light of Milkovich, 497 U.S. at 18-19, and Bentley, '5'4 S.W.3d
at 579~80.

23 See Milkovich, 497 U.S. at 18-19 e'(W)e do not think ths pasage frm (a imo~ cåe)

was intended to create a wholesale defamation exempton for anyting, that might be labeled,
'opinion/ Not only would !luch an interretation be contr to the tenor and context of th
passage, but it would also ignore the fact that expresions of 'opinion' may Ofti imply an
asseron of objective fact. . . . (We thnk the 'brethg space' which 'freeoms of ~~es8ion
requi in order to suive' is adequately seed by existing constitutional doct 'without the
creation of an arficial dichotomy between 'opinion' and fact,") (citations oUÏtted); Benileyt 94
S.W.3d at 579-80 (adopting the standards in Milkovich, statig that "(t)o distgush,bl~twee fact

and opinon, we are bound t~ use as our guide the United States Supreme Cour's la~it word On
the subject, Milkovich v. Lara';n Journal Co. "). " .' ,

PETITIONER'S REPONSE TO MOVANT'S MOnON
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those facts are either incorrect or incoplete, or if ,his asessment of them is eroi~eous, the' ,

stateient may stil imply a false asseron of fact.~,24 Th~fore, a statem~i wheter ,~prsed

as fact or opinon, may be libelous if it expressly or impliedy assers objecve .fac?) Inde

Tex~ cours have upheld defamation clai~s based on opinons.26

Moreover, Texas has a compellin interest in aliowig ful discovef upn a 'showi òr, ' .

nee includig the investigation of potential defamation clai, even in the face of asseron of

F~t Amendment rights.27 Notably, any First Amen~~t objection is cilcome by a plaintiffs. ,
nee to identify those responsible for makg defamtory stteients.28 ,

B. Petiti~Der Has Satisfied The Requirements Of Rule 202 NecessarY To Obtain Th
Re9uested niseoveO'. '

As a prelimi matter, Movant off no evdence tht he is an ìnividual whose

, identity is'sought. Inste, the Motion, fied without vertication, states, ttt "Mo'vant is ~e

24 Bemley, 94 S.W.3d at 583 (quoting MilkQvich, 497'U.S. at 18-19).
25 See Milkovich, 4~7 U.S. at 18-19; Bently, 94 S.W.3d at 579-80.

26 See. e.g.. Marshall v. Mahaffey, 974 S.W.2d 942, 948 (Te;i, App.-BeaUrront 1998,

, pet. dened) ("1 don't trst her. I thnk she's sleazy. . . I th she:s a slut and she~s ji:~st aft his

,money and she's a gold digger.'), .
27 See, e.g.. In re Maurer, 15 S.W.3d 256, 261 (Tex. App.-Houston (14th Dist) 200,

no pet.) ("In Tilton, the Texas Supreme Cour recognzed the importance of op discc.vei even
in the face of a clai of First' Amendment associational rights. Whle the cour never state that
the inter in open discover is a compelling one, it concluded that such aD interes might justify

disclosure of narow limited. grups of individuals based on a parcuar showin,g of nee.
Here. . . . they seek the id~tity of only a limited group of individuas: those individuas who
were responsible for the ads tht appeared in the Katy Times. Without ths' inonatii)n, Sherff
Thomas and Deputy Buron caot prove who defamed them and caot obta ful redres on
their clais. 'The gener purse of discover ~s to allow the pares to obtain ful 'knc.wledge of

the fas and issues pror to tral. Ths purose would be copletely thwared if 'Jlre wer to
allow relator to sheld her anwers behind the First Amendment. . . . ").

28 See, e.g., id.

PETIIONER'S RESPONS:£ TO MOVAN'S MOTION
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,

individua who crated the Google account and blog at issue.',29 Acc~rdn~y, the MO~()n sliqud '

be deed.
i,

Moreover~ assuming argendo tht Movant is the annymous pein who OQwfurdly says

terble untrth about others, he was not entitled to notice becuse Rule 202.3(8) oniy requi

notice to an adverse par in an anticipated suit.3o As stated abve, the :Petition do, not State
i "

that it was filed to peretuate testiony for an anticipated sut un~1 T~ Rule:: of Ci~

Proceure 202.1 (a); rather, it was fied to investigate a potential claj as pertted 'by Texas
,
,

Rule of Civil Proceur 202. 1 (b).3 
\ Ineed Pettioner exprely pleaq, th~t "(sluc te:stiinony is

sougit in orer to acuire the naeS and adreses of the individuas and/or entities i':spnsible :

for these derogatory statements, to further investigate potential clan retl ftl)m the

statements. ,,32 , '
FUrermor, Movant canot be head to object to the fact tht, in 'order to ~8ere tie '

and reources, and at Google',s request, Petitioner agreed to sere wrtten discover ¡',ather than

proce with a deposition of a corprate representative in Californa. 33 Simply put, Møvant does'
-. ...

not have standing to object to the fonn of the discover because it does not afect Monnt.34

29 See Motion at 2.

30 See TE. R. Civ. P. 202,.3(a) ("At least 15 days before the date of the hearing on the
pettion, the 'petitioner must sere the petition and a notice of the hea . ; . if suit is

anticipated, on all perons petitioner expects to have inteests advere to petitioiiers in the
anticipated suit.") (emphasis added).

31 See Pettion at 1 ("M.P, requests authority to tae the depsition of n colpnite

reresentative for Google, Inc. ("Google'), in order to invesgate a potential claim or suit, as
authori~ed by Texas Rule of Civil Procur 202,"). '

32 See id. at 2 (emphais added). Fure:more, Movant in its Motion states o'rily that the

Petition "anticipates advere interes"; it does not and caot state that the PCútion I'anticipatessut," Motion at 4. '
33 See Exhibit 2 to the 'Biles Affdavit ('~rii let you know, ~ho Y0ul cornpatrot in

agrg to a cour order direcng us to produce the information we have' on the. blogger

PETITIONER'S REPONSE TO MOVANT'S MonON
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Therefore, Movant lacks stag to objec to either the fomi of the discver 01' to the

alleged lack of notice.. Moreover, there is no ,evdence tht Movant has any stading wliaever,

in ths matter. Accrdigly, the Court should dëny the Motion.

C. The First Amendment Does Not Bar The Re~uested Discovery.

1. The Motion should be denied because the Petition satifies the sfii~ndard iu
Texas.

Consistet with the purposes of Rule 202 and discover in. g~ert TexM peits

discovéry òfthe ictentity of anonymous defamer desptè asserons OfFit Aiendmeiit rights,3S

Movant. however, conveniently ignores Texas'eae law in an attempt to 'fabrcate a lieighte~

stada or'pleadig necessar to obtain disclosuè of an ,anonymous sPeaker's identity.36 It is

iluminatig that Movant faíls to cite a sinle'Texas authority suprtg its purrted stadad

..

(deposition off caendar) will be."); E:ibit B el(C)ommercial litigation counsel for Google, hie.,
Hilar Ware, is being provided with a copy' of tls Order. I have cofered wifu Ms. Ware
concering ths Order. Google, Inc. does n~t oppose inediate entr of the ord."); Exhbit 1

to the Bilès Affdavit (leter enclosing a draft deposition notice). .' .

, 34 See, e.g.. Calder v. Cass, 310 S.W.2d 649,650 (Civ. APP.-DJ1as 1958, no wrt) .cl'In

any event appellant Bruce Calder is in no position to compla. Serce ~ citation we:; had 'as tq
hi. Therfore his depsition and the depos~tior. of other defedants on whom set(:~ was ha,
may be taen."); see also In re Kiberu, No. 2-07-312-CV, 2007 WL' 3208604, at *4 (Tex.

App.-Fort Wort, Nov. I, 2007, no pe. h,) (not yet released for publication) (denyi
manamus relief and allowing under Rule 202, the deposition of Kiber an the ,producton ofKiber's peronnel file). '

35 See. e.g.. In re Maurer, 15 S.W.3'd' at 261 (uIn Tilton, the Texas Supnme .Cour
reognzed the' importce of open discovery even in the face of a claim of Fir A~endment
associational rights, Whle the cour never stated tht the interest in open disc'Ovei is. a
compellin one, it concluded that such an interest might justify disclosur of narow limitec
groups of individuals based on a parcularzed showing of nee. Her",. they seek the identity
of only a limited grup of individuas: those individuals who were responsible for the ads tht

appea in the Katy Times. Without this information, Sherff Thomas' and Deputy Burn
cannot prove who defamed them and camiot obtai ful ress on thei claims. The gener
purpose of discover is to allow the partes to obta full knowledge of the fact and issue prior
to tral, Ths puse would be completely thwared if we were to allow relato tei sheld her

anwer behid, the First Amendment. . . ."). ! '
36 See Motion at 4-10.

PETIONER'S RESPONSE TO MOVANT'S MOTION
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and no authority concerng pre-suit disco';er.37 The standad in Texas is clea: Texas ~tS

discover to investigate the identity of anonymous defamer who attpt to cio~ :teil8clve in
"

the wrppings óf the Fir Amenent.38 Here, the Pettion speficaly states, tht: "'uc'

testimony is sought in order to acquire the names and addresses of 
the individuals aior entities

resnsible for these derogatory statements to fuer invesgate poentiallclai rest~ frm

tho~e stat~ents.,,39 Accrdingly, the Motión should be dened.

Remarably, Texas Rule of Civil Proceur 202 requies only tht the Pettioiier plea

the subjec matter of the clai being investigated not a cause of action 40 Her, th standad is

met SpecficalY, Pettioner has' pleaded that "the naes and addrees of entiti,~ anor. . l
individuals who ar hostig and posting derosator stateents , . . is necsa in ore1. fo M,P.

to reques, that such defamatory conduct ceae åndlor for M.P. potentialy to file clatnis ag~t, ,
the resnsible individuals and/or entities:.41 Therfore! Rule 202 has bee satisfi~,d and the '

Motion should be dened,

.,

37 See ìd. at 4-10 ("'Numerous cour have likewise recgnzed thai the Fli Ainen~~t

esblishes a heightened burden before the identity of an anonymous speer may be '~mpeUed
to be disclosed.") (not citing to any Texas cases). Not only has Texas not adpted Movant's
propsed heightened standård, but numerous other jursdictions have rejec such a stadad in

favor of preexisting discovery rues. See, e.g., Klehr Harrison Harvey Branzburg &: Ellers, UP
'V. JPA Developmenr, Inc., No. 0425, 2006' WL 37020~ at *9 (pa. Coni. Pi' Jan. 4, 2006) (not

reprted in A.2d) ("(T)his cour wil not apply the Dendrite' or the Cahill stads: Inea it

wil analyze'defendants' Motion for a Protectve Order under existg Penylvanhi discver
rues."); In re Baxter, No, oi-0026-M~ 2001 WL 34806203t at .12 (W.D. La Dec. 20~ 200') ,
(not reprted in F.Supp.2d) (after expressly rejecting caes cited by Movant, the couit held th
''te prope standàrd should be, depending upon wheter the statements involve public conce
or prvate concen, a showing of at least a reaonable prbabilty or a renable pc,:ssibilty of .
recover on the defamation claim!').38 .See. e.g., In re Maurer! 15 S.W.3d at 261.

39 Petition at 2.

40 See, B.g.. City of Houston, 190 S.W.3d at 245, n,2.
41 See Pettion at 2. "

PETIONER'S :RSPONSE TO MOY AN'S MOTION
TQ QUASH AND FOR PROTECTIVE ORDER Page 10



11-14-07 05:00pm Frcm- T-418 P ,13/16 F-607

2. Moreover. the Motion should be denied because Petitioner ~an stati~ a claim

ßlr libel.

A iibel rlaintiff must show that the ~efendant published, negligëtly or with ac .

malice, ,a fase, defamatory statement concerg the piåintiff tht implies an asseron of fat.4Z ,, .. . ..
Whle Petitioner would not be surised if additiona defamatory stateents ar disCOVE9.ed once

the identity of the anonymous defaers) is known, the annymous defamers) ~ c:mnmitted'

libel based solely on the statements contained on th blog at issue,43

Movant; 'however; attempt ta defeat ~.ettioner's pot~tial ii~J clai ~~ in~ITectly ,

asserg th~t "(sltatements of opinion are not actonable.,,44 Both the TInited States: Supreme

Cour and Texas Supreme Cour have abolished Íliqui into wheter a statemen is one of fact or, , .
opinion; instd, the rule now is tht stateents, whether fact or opinion, tht expressly or

impliedly asser objective facts are actonable.4s Indee, Tex co have,upheld tk~famati~n

clais where: (i) the plaintiff was refered to as "sleay," "a slut," an "a¡gold digger;"i46 (ii) the

deferidant defamed the pi~ntiff though inuendo;47 (Hi) statements l-at bould ~e characterize

42' See, e.g., Milkovich, 497 U.s, at 19; Bentl~, 94 S.W.3d at 579, 586, 590; ftiAA-TV978 S.W.2d at 57l. .
. 43 See Pettion at i- C'(E)ntities and/or individuals . , . are hosti and posting ~letogato

statements concering M.P. on blogs hosted by Google. . . . (I)nfonnation is necsary in order
, for M.P,' to request tht such defamatory conduct ceae. . . . U): '

44 See Motion at 9.

4S See Milkovich) 497 U.S. at 18-19; Bentley, 94 S.W.3d at 579-80; TEx. CIV. PRAC., &

REM. CODE § 73.001 ("A libel is a defamation expresed in wrtten or other grphic: form that

teds to blacken the memory of the dead or tlat tends to injur a living peon's reputaon and
therby expose the peron to public hatred, contempt or ridicue, or finacial injur or to

impech any peron's honesty, integrty, vie, or reputation or to publish the natu def of
anyone and thereby expose the peon to public hatred ridícule, or financial injury").

46 See Marshall v. Mahaffy, 974 S.W.2d at 948.

47 See Guisti v. Galvestø1l Tribune, 105 Tex. 497, 50S (Tex. 1912) ("It is imm¡iteal'tht,

the publication complained, of is not libelous per se, it is Ìibelous and actonable, nevc~rteles, if
by such inuendoes as may not extend but Simply explain the effect and mean Ofthi~ languge

PETIIONERlS RESPONSE TO MOVAN'S MOTION
TO OUASH AND FOR PROTECTIE ORDER Page' 11
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i .
as opinons implied the existence of undisclosed defamator fact;48 anc: (iv) the plaintifr was

referr to as "a liar, a thef, and a swind1er..~9

Here, a few examples of the defamatory sttements includ: (i) Pettioner ''is a 1I'ud of a ,

club owner (albeit she "earned' her ownership on her knees)"; (ü) Pettione¡ "oontiue8 to brea

the bylaws" of a countr club; and (ii) "A lawsuit is imment" (sic) agt Pet1i~er for

''breach of fiduciar responsibilty and apparently some ftud." Those statemen ar

defamatory, asser objective fact, and ar false.

In other wor, the anonymous defamers) have falsely called pettioner: (i) a fraud; (ii) a

gol~ digger and (iii) one of il rePute, while falsely asser that she' ha vioiatc~:i bylaws".

committed fraud, and breached fiduciar duties, The actonable defamatóry word "slea,". '
"~iut," and "gold diaer" pale in comparson to ttie stateents published in 'rega to :p~iitioner.

Although unecessar to obta ths discover, Pettioner has established a "iable libel

clai, thus surpassing any heightened standa applied by otler jursdctons. MOIeiier, Texas
i ,

cour permt dìscover to investigate the identity of anony.ous defamei, des~te th, asseron'
"'. -.

of Firs Amendment rights.SO Accrdigly, the Motion should be denied.

used and the identity of the peron libeled, the publication is of such chact as tend.s to injur
the reputation of plaitiff and ex-pose her tç public hatr cotempt or ridicule, or tends to
impeach her nonesty, integrty, virte or reputation."); see also Druckel v. Saint Joseph Hosp., 78
S.W.3d 576. 585 (Tex. App.-Houston (14th Dist.) 2002, no pet.) ("To prye a defamation
claim, a plaintiff may use inuendo to explain the sttements."). .

48 See Shearso71 Lehman Hutton, Inc. v. Tucker, 806 S.W.2d 914, 920-921 (hx. Ap¡...

Corpus Chsti 1991, wrt dism'd. w.o,j.) ("Ths Cour has held tht an opinion niybei actionable
in a defamation case if the statement contains an implied asseron of fact. " . , Even assup ,
that the sttements could be charactered as opinions, the' statements clealy imply thi, existen
of undisclosed facts that Tucker had engage in serous misconduct, which adverely refleced
upon his reputation and fitness as a stockbroker."). ' ,

49 See Flournoy v. StQ¡r, 37 S,W,2d 272, 273 (Civ. App,-Fort Worth'193Ó, no wrt).50 'See, e.g., In re Maurer, 15 S.W.3d at 261.

PETITIONER'S RESPONSE TO MOVANT'S MOTION
TO QUASH AND FOR ;tRQTECTI ORDER PaRe,i2
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v.

CONCLUSIO--

For, all the foregoing reasonss Petitioner request& tht the Cour deny MovantSs Motion to,

Quash and for Protective Order, and grant Pettioner all other relief to whioh PetÍioner m.ay'~e

entitled.

Respectfly sub~tted,

BICKEL & BREWER ,I

BY.L-~ll~/
John W. Bickel II ' .
State Bar No. 08867720
C. Dun Biles
'State Bar No. 2404247

1717 Main StreeSuite 4800 ,
Da11ass Texas 75201 I
Telephone:' (214) 653-4000 '
Facsiile: (21,4) 653-1Q15 ¡

COUNSEL FOR PETITIONER '.

PETlTlONERsS RESPONSE TO MOVANT'S MOTION
TO QUASH AND POR PRQTECTIV:i ORDER P2~ie 13
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A

CERTIFICATE OF SERVICE

I certfy that I caused a tre and correc cOy of the foregoing docuent to'be sered:

upon the following via facsimle on ths l # day of 
November, 2007.

C: ~~97~ fl /
C. Duam Biles

Via Facsimile (512) 536-9908
Peter D. Kenedy, Esq.
Grves Doughery Heaon & Moody
401 Congrss Avenue, Suite 2200
Austi, TX 78701

COUNSEL FOR MOVAN

V"UI Facsimile (214'1 939-2090
Denns Lynch
Donald Colleluori '
Figar & D!lvenport

3400 Ban of Amerca Plaz
901 Mai Stret
Dallas, TX 75202

COlJSEL FOR GOOGLE, INC.

514546.16
1714-3 ,

PETITIONER'S RESPONSE TO MOV ANTtS MOTION
TO QUASH AND FOR PRO:rECTIVE ORDER Pili~e 14
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CAUSE NO. 07-07934-H

IN RE:
PETIION OF M.P.
REQUESTING A DEPOSITION
OF CORPORATE REPRESENTATI
FOR COOGLE, INC.

§
§
§
§
§

DALLAS COUNTY, TEXA

160tll JUICIA DISTRCT

IN THE DISTRCT COURT OF

AFFlA VIT OF C. DUNHA BILES IN SUPPORT OF
PETITIONER'S RESPONSE TO MOVAN'S

MOTION TO QUASH AN FOR PROTECTIV ORDER

STATE OF TEXA §
§COUN OF DALAS §

Before me the undersigned authonty~ peronally appeared C. Du Biles, who

beig duly sworn upon his oatA deposed and staed the followig:

1. My nae is C. Dunam Biles. I am over the age of eighteen (18) yea,

have never been convicted of a felony, and am copetent to make ths afdavit. All

statements with ths afdavit are withn my personal knowledge and are tme and

correct.

2. I am a Senor Associate with Bickel & Brewer. Bickel & Brewer

reresents Petitioner M.P. ii this matt. I attest to ths afdavit in support of Petitioner's

Response to Movant 5 Motion to Qu and fòr Prtective Orer which Petitioner files

with the Cour contemporaneously with ths afdavit.

3. Atted hereo as Exhibit 1 is a tre and corrct copy of a lett frm C.

Duam Biles to Decker Camack. daed Augut 2~ 2007.

EXHIBIT
jli A
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4. Attached hereto as Exhbit 2 is a tre and corrt coy of an e-mal from

Hilar Ware to C. Duam Biles, dated September 19,2007.

.5. Attached hereto as Exhbit 3 is a tre' and correct copy of an e-mail from

Don Colleluori to C. Dun Biles, dad September 21,2007.

6. Attached hereto as Exhibit 4 is a tre and correct copy ofM.P.'s Firt Set

of Interogatories to Google, Inc,

7. Attched hereo as Ex:mbit 5 is a we and corrct copy of M.P:s Fir

Request for the Production ofDocurents to Google, Inc.

c-~Q~Q~
C. Dun Biles

SUBSCRED AN SWORN TO before me, the undersigned authority, ths

~ day of November 2007, to certfy which

STACEY SLAUGHTI!R
Notry Public, Stte ofT$l

My Commission Eipii's
May 31,2011

5145886.1
i 714-3
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'BICKEL &. BREWER.

w ..w.ble k ~I"r~ we r. c om

A'T'TORN~'I§ AND CCUN$E'LOIU
~800 DIINK 0"'1: CENTE~

1711' MAUl STREET
DALL"$. TEXAS '6201
PH\?NE: (2UI G&a-~OOO

F II X: '1:1,. ~) ,&:a. 1 II 1 Ii

-. .......

. .

" ,- I.
.°.'.1
. .

. Wñt¡ OI.Cl DIi (204) e~17
Wriie Eii Addreu: cdtir¡tii:elew.Ç

7l'l FIFTIi AVENUIE' .
&OTH FLOOR' -NEW YORK. NEW YORK 10111:1

(:212) .80.'1400 .

AUgust,2~ Z007
.

.. . ~

. .

vIA IINDDELIVY Al\inFACSJMn.E'" .Decer Camack
~Fish & Richardso~ P.C.

i 717 Mai'S:teet, Suite 5000,
. J

Dallas TX '75201 - !."

.-

~

Re: Cause No" 07-07939.H; In Re: Peti'tion o/M.P. Requesing a Depositio~ of
Corp07'ate Repre.en.aiivefo,: Google. Inc~

Dea Mr. Camack:

Enç)osed please find file-marked copies, of:

0) Petiti~n of M.P. Requesting a Deposition of Corporate Representative
for Google, Inc.; and

(2) Otder Seta:n.8 Hearng.

.. Addjtjon~lly,.as a cOIDesy, enclosed please find the Notice oiDeposition ofDèsignated

R,epresentative ofGoogJe, Inc. which we intend to sere. We will fo~ardyou the Order Settng
Heag once it is signed. , .. . ' , ,

it you 'are authorized and agree to accept ,serce of the Pettion of M.P. 'RequesIi a
Dèpo~ition of Corporate Representative for Google, Inc. on' behalf of Google, Jnç.~ pleae.so
iIdicate by signng below. ..

As åÎways. if you h.åve any questions or 'concers. please do not ~esitate to contact me. '
,¡

~~~
C. DUnham BilesEXHIBITl -- ,-'

j
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DecKer Camack
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Decker Camack
Fish & Richardson. P.C.

1717 Main Street; Suite 5000
Dallas, TX 7520)

'~0llsei fOT GoogJe, Inc.

Enclosues

Si~887o.i
0500-2

i¡

T-530 P, 005/032 F-573

BICKE1. & BAE:WER

. ,

.,

"

'.

"I,.

'". ."



11~14-07 05:20pm Frcm-BICKEL & BREWER 2146531015 T-530 P. 006/032 F-573

No.07-07934-H,

IN RE:
PETITION OF M.P.
REQUESTING A DEPOSITION ,
QF CORPORATE 'REPRESENTATI
FOR GOOGLE, INC.

§
§

§
§
§

IN THE DISTRCT COURT OF

DÄLLAS COUN, TEXA

. 160tb JUiCIA DISTRICT

NOTICE OF DEPOSmON OF DESIGNATED
REPRESENTATIVE.oF COOGLE. INC.

TO: Google, ~c., by and though their couiisel of. record, Decker ,Camack, 1717
Mai Street, Suite 5000, Dalas, TX'7520l

PLEASE TAK NOTICE that, puruant to the Texas Rules of Civil Prceur

199, Plaitiff M.P., by and 1:ough attorneys ofrecod.'Bickel & Brewer, shal tak the

deposition upon ora examtion of a designated representative of Google, me.

("Deponent") at the offces of Bickel 8i Brewer, 4800 Ban One Centei, 1717 Ma.

Str~t, Dallas, Tèxas 75201, before a Nota Public or other offcer authoried to

adsteI oath. The deposition shall be conducted at 9:30 a.m. on Augist '-- 2007., ,
The deposition may be recorded by sound, videotae, and/or stenogrhic mean ii,

acc~dance with the Texas Rules ofCìvil ~ocedure. The deposîti~ shallcontiu~ from

day-to~day, excludig Satudays, Sundays, an legal holidays, Wltîl complete

The deposition wil be tak~ in acordace with the provisions of the Texas R1.es

of Civil Procedur and shall be for the purose of discove, for use as ~vjdence. and foX'

al other p~oses allowable by law: , .
Deponent is directed'to designate a representative or representatives to tes On

its behalf concerg each o:fthe followi matters:

NOTICE OF DEPOSITION OF- DESIGNATED
BESENTATI 0," GOOOLE. INC~

Page- 1
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I. Infonnation sufcient to determe the ideIitity óf the individual and/or

entities responsible for orgially postig the blog 4'Del Mar Cauntl Club is a Fraud" at

h~:lldmccsuCks.blogSpot.com' and the subsequent blog post entitled (~, must be

stopped!" on November 9, 2006 at 7:46 a.m., includig their.names~ adci~sses, and'ptioIie '

number.

'2. Information sufficient to detenne the identifY of the individuals and/or

entities who left blog comments in response to the "MP must b~ stopp~d!" posted on

November 9) 2006; includig their D;ames, addresses; and phone number.

3. hifoImation sufèient to identify the individual. and/or entities who

i~ed. to the Del 1vär Countr Club homepage (htt://delmcounticlub.com) from a

hyPerlin entiled' "Goat Track" located under the "Lin" section of "Del Ma Countr

Club is a Fraud' blog, including their names, addresses, and phone numbers.

Resectflly submitted.

BICKEL & BREWER

By:
John W. Bickel, II
State Bar No. 08867720
C. Du Biles
State Bar No. 24042407

4800 Ban One Center

1717 Mai Stret

Dallas, Texas 75201
Telephone; (214) 653-4000
Telecopier: (214) 653~l015

ATTORNYS FOR PLAIFF

NOTICE OF DEPOSITION OF DESIGNATED
REPRSENTATIV OF GOOG:iE, INC.

:P~ge :%
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CERTIFCATE OF SERVICE

I certfy tht I caused a tre and correct copy of the foregoing document to be

sered upon the followig attorney of record' in, the abo'Ve cause via faimle in

acordance WIth Rule 21 of the Texas Rules of Civil Procedure~ on ths
day of

Augut, 2007.

Decer Camack
1717 Mái Stree, Suite '5000
Dalas, TX 75201

Attorneys for Defendant
Google. .Jc.

C. Dunam Biles

S138699,i
1714-3

.'

NOTICE OF DEPOSITION OF DESIGNATED
REPRESENTATI OF GOOGLE.INC.

Page 3
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BICKEL & BREWER "
. 480 Bånk One Center

1717 Main Street
Dallas, Texiis 15201

. 12141 653-4

Please delÍver to/pickùp fro,::, ~ate: 8/2 /o.--, .. . ' . I' I
I ìCht( icimrna,c-k i-i.~r 'CnOr i!d.~ ..
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Circle preferred time'for' filng

(1) 10:30 a.m.

(2) 1 :00 p.m.

(3) ,3:30 p.m..

, Con:tentS of envelope: , :. .i.: ' ' ('0 d ' '
, 1,¡File múi /(c( . (c.p'i (;f U!i ition 1f/.- lJ 17
2~) O(?fx, 'Not.i~~or (i)fporO Il ~tprtsen ltf. rle.

......;: i. --_. ; . . .".. I ~
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Attorney Copy - White'
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ßf

'F~oñì;-~"'%iiar wa.ë'i~w-a~g~~gi~~com;'-'-..- ,-
'To: ''Dunam BiIesll ~CDB~bickelbrewer.com:;
Date: 9/19/20073:31 PM
Subject: Re: Clerk's ;Number

.::._- _.- _......_.._.:.:~_.._....

Than. We use Figar & Davenpor often in Dallas; I've emailed them to ask ifth~ Ca sed someone
and as soon as they clea conflicts; I'll let you know who your coatrot in agreeìiig to a cour order
diretig us to produce the ino we have on th~ blogger (depo off calendar) wi ~~.. " .

On 9/19/07, Dunham Biles .oCDB~bickelbrewer.colJ wrote:
Stehane Gomez, Clerk 16Ot: 214.53-7271'

l ¥

i Çause No. 07-07934-H¡ .i ' '. C. punam Biles
~ Bièkel & Brwer
; (2i4)6S3~o.OO
i cdb(ßbíc.elbrewe.r.?,~,'

; The information contaed in ths e-rnaìl message, including any

: atluents, is attorney pnvileged and/or confidential information

intended only for the use of the individual or enti named as
addressee. The review, dissemination, distrbution, or copying of this
communication by or to aryo~e other than. the intended addrsee is

, stctly prohibited. If you have received this .coimunication in error,
. please immediately notifY the sender by reply e-mail aid desy al

copies of th orginal message. Than you.

-. '.

Hílar E. War
Senior Litigation Counsel
Google ~c.. '

EXHIBIT

l:i ~



t

11-4-07 05:21pm Frcm-BICKEL & BREWER 2146531015

-~r-T Jli

a.
From;

,..-O, = '

Date;
Subject

"DOn Colleluon.. -cdon.coleluorÌcægda.com:: ,
___,~D.uiiainjJes~ ~Dacbickelbi'.ewe..,.': . ' ,_.

9/21120074:36 PM '
RE: Google 'Order

I ju~ forwrd~d the order to l)er. noting that I assumed she wnl deal
'directly wi you on the producton. If you don't hea 9iferent1y fr

me by ~onday. go ahea and contact her direcy. .

~Original Message ,
From: Dunham BUe (maiIto:CDBClbicke¡brewer.Còm)
Sent: Friday, September 21. 2007 4:32 PM
TO:.Don ColJeluor
SUbjEÌ RE:, Googl~ Order, '" .
Going forrd; may I 'speak directl with Hil~!y Ware?

.. .'

C. Dunham Bnes
BickeJ'& Brewer "
(214)653000 .'

"çdb(§bicke!l?rewer.com '

;:~~ "Don coiieiuorl' .con.colleluori(Qgdav.com~' 9/2112007 4:30 PM ~=-~.Thanks. ' '
':'riginai Message-
From: DUnham Biles (mailto:CDScmbickelbrewei'.com)
Sent Friay, Septembe 21', 2007 4:2 PM
To: Don Colleluor ' ' .
Subjec: ~ooglf!, Order

Attched' please find the O~der entere this morning.

. c: Dunham Biles
Bickel & Brewer ,
(214)653-000

, cdb~bièkelbrewer.com

t

. Thê infoi'mation contained ,iA .this e-maH message. Încl~ding any
attchmenfi, is attorney prileged andloi' confid~ntial information

Intended only'for thél use of th -idual ai', entity named as

addressee. The review, dissemination, distrbuton, or copying of Uiis
communiction by or to' anyone otr than the intended addressee is
strct 'prohibitd. If you have received this comunicatio!1 in errr.

please immediately noti the senc;~i' by reply e-mail and destroy all
copies of the original message_ Thank you_

The infarmatioii coritâined in this e-mail mes'sage. including any
attachments, is attrney pnvileged aruitor confidential information
intended o'niy for the use of the indivdUal or entity named as .
addressee. The reviw, disseminationi distrbution. or copying of this
commun~cation by or to anyone other than the intended addressee is ,i
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~- ~ i n IIf'n.. bd
, ..Pa~

stñcty prohibited. If you have recÎved this ~mmunícati in errr, ' '
11 .pte--eímnredfatel-note-senderbYieply-eail'and'de-stoy all..,.-~ . ~ _.. --- ,-_~m__, ._-_.. --~_...- _.. m..; ,-..
.~,' .... copies 6f the original message_ Thank yo.

I

--
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No. 07-07934-8

'IN RE:..

PETinoN OF M..
REQuETIG A DEPOSITION
OF CORPRATE RERKSENTATI
FOR GOOGLE, INC.

IN TH DISct COURT OF§
§
§
§
§

DALS COUN, TES
,160tl .rICIl DISTlcr

" M-.'S FIt SET OF
lNRROGATORlS TO GQo'~LE.lNc.

TO: Gogle, In.~ by and thoug its ousodian ofrecId~ Edond Chi, 1600 Amphite
Paiyi Moun Vie:~ CA 9403.. ,.,' ,

COME NOW, M.P., by an thou~ atm~ of re Bickel & Brwe~ and

pmsuant to Rue 197 of the Texas RuIes of Civi Pt!Jed, seres Mo."s Fi set of, ,
1neigatories ("Integatories") upn Gogl~, ~. ('~qoogle". ~,og1e sh aner these. ,
Intergaries fuy, in wrtig" and unde ~at ~jec to the definiQOD ànd :ictcm set

fort herem. Googl shal sere its answer upon coel fòr M.P. at th offces of Bickel &, ., . , ,

Brwer, 1717 Ma Stree Sui 4800, Dal:a~ T~ 75201, with th (30) dåys ~a' sece

of the Interrgatories.

L

DEiiJONS AN INTRUCTONS

1. To the eXei provided by the Texas Rules of Civi Pr~. th~

Intergatores ar inted~ to be couig in. natu You ar reque an req to

suplemen your renses when' appropate ~r necsar to the fu ex provied by the, . ,
Texa Rules: of Civil Prure, tl Loca Rues~ and any Orer of th Cou: to' mak your

respes eoct and coplete.

EXHIBIT
M.P.'S FISl SET OF ,
lNERROGA.'lORIS TO COOGLE. INc. l

.D

.I 4 Page 1
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r,

2. Thes'Intergatoes are intended to Înclude'al docuts,in yourposessiiL or', ,
suec to your 'custodY,or contol, whether ditly or iiecy. A docri,is 9-eeed to be

with your pos~essi~ cutody, or control if (1) it is witb your act poSsesSion. cuy or. . .\
control; or (2) it is with the possessi~ of any other pei or' entity and yOu hl.ve 1h~ ?ght ~

obta 'te docuent.fm su pern 01' eity. and you: .

(a.) own the dociie.t in whole or in',l?ar; , .
(b) have. a right by contr~ st:e or othere to 'us, i:ec ex or
copy. such document on any tei; or

(e) as a practca matt, have bee able tô us' ineCt, ~G1e, or coy su
document when you have sough to do'i:o. . .. '.

, ' 3, . Unl~s otherse indicate, the ase in thes Jntegatones ,of your nae or th

na of any piai~ defen~t, par. busis organon 0t: oth 1~ e:tI. sha. ,
speccay include al of tht èntitys preent or fomi emloyee, ofcer, -diroi, agents,

reentatives. D1ember~ dearents. secon afates. subsidi~es, paren atoreys of the

peron, par, or business organtion, an al other perons actig aD its bel ..' ,, "
4. "You" and "you..'" sha refer to Google, inèludg bu not ~te to ,Gogle's

repreentaves, agfI~7 employee attoiÌys andior any on~ actig On its beh . .

5. For, puiose, of inteireti 01", cog the scope ,of these Jiteogaorcs) you

are inIrcte to give words ~em most exanive an inluVe mea, ¥ou'Slòu1d tb~~:

(a) Conse the word "and~~ as well as ~'or" in the disjunve .or conj:itïve,
as necsar to ~ak ~e Reques tor ÌDclusIve;

(b) Costte the ter "ìncludi.i' to mea ''iluding, but not Iited to'~;

(e) Coie th'word "any" to inlude 'and mea "each an ever' an "'ai
and aln; ,

(d) Conste the plur for of a WOd to inlude ~ ~1a an vice ver
an

MoP.'S Fm SET OF
INRROGATORI TO GOO-..JC. P2 i
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(e) Constre th ine noun 'or adjecve to include the fee and vice .
vera.

6~ "Communication," "eoiaunicate," mi "eommuna't" mea any or,

wrtt or electrnic uttance, notaon, or stement of any nae whtsoever;o mcbiding ,, , ,
without litaon: corrpondepce; personal conversoi; telephone ca; di81ogu;

dicuons; inerews; cotaons; teleg;. e-mais; metaIa telexes; cables; fae

trsmissions; memorada agreements;, audio recrdg~ and other ora wntt or elecc

coi:uncaons.

7. "Relate to," "relåted to," ~relatig' to," "refer ,tD" "regrdg?

c~conceming," or. ~~coDcl:ni" mean coce, relg to~ rega¡. reecg" refer to,

havi a relaticinsp to, perg to; idetIg, contg, peren to, copromisi

settg for show& disclosig,' desii exp1aning, suig. evdencin or

cotu~ dictly or inditly, in whole. or in par or to be' othere facly. legaly, or

i~giali~ co:oect t~ the subject matt of the parcular reCs

8. "Person" and "perons" inlude, natul invidual, grpB, of. nat

individua aCti in a collegial capacty (e.g., ~ co~tt or counsel), coraons,

parerps, assooiations, tr, join ventu, and any ~ther inooor 'or unlpored

busines, goverenta public or lega entY- .. A reerce'to any peron shal incl~ ;whei

applicale, iÚi 5Ubsidiares, contrlled per. còntllg peromL shehlder, offce.

ditors, employe, agens, or other per a~g or puirtg to act on its be

9. "Describe,". "descripton," "identication," ~ljdentify,~ an ~deutity," whe

used in refe to (a) a nat indYidua reui you to st hi or her fl nam, resdeti

an busines addres) an teephone number; (b) a cOEPora1ion~ requies ~u to' stte its fu

M.P.'S FmT SE OF
INRROGA TOmE TO GOOGl INC. Page 3
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_ coipat name and: any name unde which it do :huses~ its ste of inoorpora~. an the

ads of its prcipal place of business; (c) buses~ re~ yon to st~ tbè fu iie or ste

-

-

, ,
under which the' bU$,eas is conducte its bus addrs or a., the ty of~useses

in which it is engaged the geogrhIca ar iu whch it codu thos busi~ .am tl

identty of the person or perons \'ho ~ opera an contrl the b~se; (d) a doc~en

reui you to st~ the natu of the doct its titl~ its' da,. and. 1h~ na' or ries of it '

authors' or recients, its lengt in, number of pages or otierse, and its presen locaon an

cuodian; (e) a comuncation,' reui you to identify, p~ns parcipat in' the

: Communicaon ai to ste the dae, ti~, ~er,' place, me~ and susta of the

, co~caon. whch w~ wrtt~ to idenfy ,the docen or documen which retè to the

commiican. '

II
PREGED OR PROPRITARY INRMTION

If you cont~ that a re~nse to an intergatoiy ca' for the discio~. of pryieg~
-,

inonnaton, in whole 01" in par òr if you otherse objec to any par of an ~~to. you

ar . required to proyide, a compi~te resonse to the po:ron of the ingatOry tn is not '

, pnvieged or objeconle. Witl repect to th remaider of. th inte'gaty, st the

Iollowmg; (a.) the reaon for such objection or grun for' exclusin; (b) ~.' idety. of eah

peron having knowledge. of the factu bass ~ the identity of the invi dóumenis, if

.any. ,on whch the privilege or other'grwid is assered; (c) th nat of the .eh!,or prvilege;

and (d) the bref descrption of the item, doeucm or tbg in a maner so as not to wave th

prvieg.

M..lS:FSETOF .
i:RROGATOlU TO GOOGi, me. Page 4
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.'

m. "

INTERROGATORl

'INEROGATORY NO.1:

In relaton to the website WJ.blogspotoom. prvide t1 followi inormaton for the acCOl.t .
with the us iie ''DMCCSUCK'': '(1) the da an tie when th aacoun was creaed;, (2) .
the e-ma adess prvided to create the acunt; (3) th IP 'addr5(es) asocied with th ,,'
act; anc; (3) any addition iionntion tht içeIties~ or th Could help to ideiti~ the

, peron and/or entity th crea th 8Cllt, inludi but not lite to: (a) nai; (b) addes;and (c) telepon numer. '
'ANSWE.

mTRROGATORY NO.2:

" In relaon' to the website ww.blogspot.com. provide the follg inomion for th bi~g
""Del Mar Co Club Is A Frd," locat,at Ww.dmccoks.blo2St.com: (1) the da an
tie when the blog was firs crea (2) the us name of the pe¡i: who crea the blog; (3)
the e-mai address prvided 10 cree th acunt; (4) the lP addres) associated with the

acnnt; an (5) any additioi: ini:tiOll tht ide.tifies~ or th could hclp to idefy, the

person and/or ~ty ttt created the blo& includi& but not lite; to: (a) iiaie; (b) addr;

and (e) telephone numer. '
ANS'\R:

INTERROGATORY NO.3:

In .' relation to the bië;g "Del Ma Co1r Club Is A ~ '* lo,. at
, ' , ww.dmccuck.~logspot.com.provdethefollowiinomûonfortheblogpos~".
.. mus be stoped!ll: (1) the date and tie whe the po,occèd (2) the user nae for the

postg; (3) the e-mail addr provide to cre the acun (4) the lP addrs(es) asiate
with th~ ~ount; and (5) any additional inoimaton that identifies 01' tbt coul help to ,ide~ "

, "th persoD aror entity who made the 'post inudig, bu not llted to: (a) name; (b)ad~; an (0) telephone'num. '
ANSWE

INTERROGATORY NO.4:

In 'reatiOn to, the blog ''Del Mar Countr Chil Is A Frau~ ~ . Jocate at
~.diccsucks.blogsot.co. provide the followig inoimation for comments poed' ,in

, repone to the blog postig ''' must be stpedl"': (1) the date an tie when each commei '

M..~S FIST SET OF ,
lNOGATOmES TO GOOGL. me. Page S
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_ was posted; (2) the:ß addresees) 3Scied with the pote connnei; an (3) any addition
inon that idees, or 1h could help to identi~ the peron(s) ai0r enty wha'posed
th comm, includig, but not lited to: (a~ nae; (b) ades; 8i (e) teepne D.cr.

-

It

ANWER:

, .
l:TERROGATORY NO.5:

In reiaton to the blog c'Del Ma Coui, Club Is A F~~~ lo at
ww.dmccsuck.blof!ot.com. prvide th followig inounanon for the hyp ened
cCGoat Trak," located uner th "'U" section of "Del Ma Countr Club Is A Fi'!' blDg: ,

(1) the date 'ad tï~ when1he'Unk was create (2) th na of 
th use th cr th li (3)

the e-mai addrs provided to creae the user's 'accun; (4)'tbe lP ades(es) assoated with
the users accoun (5) the date and ti when inviduals have 1i'to th Del Ma Countr
" Clup homepage (J-i:1/delmarcountrclub.com) from tb."Goat T:r hypli an (6) the IP

, adesees) ofindividu~ who used the "Goat.Track:" hyperlî. '

ANSWER:

..

M.P.'S FIST SET OF 

INRROGATORI TO GOGGLE.me. , Pago 6
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Reecly su,mittd,

BICKL & BREWER, ,
B~E-~(j /

Joh W. Bi~ n
State Bar No. 08867720
C. Du Bües ,
Stte Bar No. 240247

4800 Ban One Cente '
1717 Ma Stt
Da1~ Tex 75201
Telephone: (214) 6S3~OOO
-reJpien (214) 6S~-lOi5.

.. ATTORNYS FOR M.i;.

Page 7
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~RTICATE OF SERVICE

I cerfY th I caused a tre an coect copy of th foregoing document to be se'. ,
upon th followi cusdi of reor ~ 1he above ~e vi ~ in accrdce'WnRule 21

of the Tex Rules of Civi PIceur on th 7-7 day of Sepbe, 2007.

Edon Chi
Custodian of Recrd
Googl~' Inc.
1600 Aophite Parkway
Mounta View, CA 94043

,Hi War. Esq.
, GoogIe; Inc. ,
.1600, AmphÏteatre Pary
Mouai View" CA 9403

514291
1714-3

l\'.P.~S FIST SET O.J
INBROGATORlES TO COOGLE, INc.

c:~Q~~Q
C. Dun Biles .t ,

'.

Page 8
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" "

No. 07-07934-B

IN RE: :'
PETrrON OF :MP.
BEQUESTIG A DEPOSITON
OF,CORPORATE REPRESENTATI
FOR GOOGLE, INe.

§
§'

§
§
§

IN TH DISTRCl COURT ,OF

pALLA COUN, TE
160th JUIC~ DISTRCT

" M..'S FJ REQ'U FOR TH
PRODUCTON OF DP.JNTS TO GOOGL ~C.

TO: . Google~ me., by an thugh its cudi ofiw. Edon Çhoi 1600 Ambiteatre
,p~Y. Møimta View, CA 9403. , '.'.

COMES NOW, .: _, by an tboug' 'atey of recrd, Bickel & Biee:, and

" ' . pur to Rule' 196 of th Texas Rule ofCívi Proce"sees M.P/s Fir Rees fÖ the

Production of Documen ("Reque' for D~en iwn Goog1~ Inc. ("Google"). M.P.

h~y requ production, inspecon and ~pyi .of al doen an tagible thgs which

are r~ve to the ,subject mater categores set for below.

Googl $l an ths Reques for Docuents fty, in wrtig, an uner '~at ~jec

: , to th defitions and ÌDs1~oBS set ~ heei. Go~gie is ~qu au ~ pu~ to, '
, Ru' 196 of tbe Texas Rules of Civi Pro~, to prodace for inecti and co the, '
: 'docui speced below at the offce of Bickel & Breer, 1717, Ma Stee SuIe 4800..' ,. .

Dal, Texas,75201, on the ealier Qf,.~y date order~ by 
the Coui as agree by the pares or

not more th th (30) days afer serce hereof, Th prduc docuen shuld be. '
org3ned as they are kept in the ørdi cne of ~~. or O1n;'7Pi an labeled to

corresond wi each parcu Reqest

EXHIBIT

M.P.'S FI REQUET FOR.
PRODUCTO~ OFDOCU TO GOOGL. INe

l
~

. Page 1
5
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It L "

DEFITION8.AN INSTRUCIONS

1. To the :exent provide by the Texas Rules of Civi P:~, tl 'R~nes fo, ' .
Documents is intended to be contiuig in na. You are requeste and reui to sutilement

your resoDes wh approprate or necesar to ii cot ån compiei' to th ñÍ,ext~'

provided by the Tex Rules of Civil 'Proc.e, th Loca Ri~ im any Oier' oftb Co

2. To the exent t~ Google beli th any of th followi ~úe ~ v..e or '

" amiguoust Google is requesed 10 nÓti M.. iredately mid a, clsrcáon wi be provided

3. "You" and ''Your'~ shal refe to Google., inudig ~utnoi'Üite to Googlc'g

repreeritaves,. a~ts, émploye, ato:ty., anNor anyone ac on its beh

4. Ths :~equest fo Documents is intened to include al '~ocumeD iu YO1n

possesion or subject to, your ciy or coi:trl~ whether diy or iiy. A docuep ise deeed to be with you po~ession, custy, or coIiol' if:. (1) it is,. with yo ~

possesÒD cutody or control; or,(2) it is witb th possession of any other Per.QI ~tity an~ '
......

(c) as a pictca matter, have ben able to use, inec ex~m'¡1"e or Copy'su docwnea
whe you have sough to do so.

For the avoidace ,of doubt, this Reqest for Documents is inte to inclde, but is not Jite. ,. '
to, ai docuents subj eel to your: contl tht ar ,sred on an comput~ Peoi Digita

Asistts (PDA), or Blac~enes, th ar in yo cusody or posseson.

S. Unless othe1'e indicatecl the use in th Request of your nåme or tpe nae of

_ any plaitî dde:dant, par, bUSinC8 Q.atiu, or o~ lega' enty~ $h spcay . ,

MoP.'S FI REQUE FOR
PRODUClON OF DOCJm' TO COOGLEINe. Pag 2
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e : inclllde all of th entis present or former emkiye~ off, di, ag~

"
"

, '
re~entatives,members. depar~nts. sectoDS..lIff:i~, susidiares, p~ts attotys of 

th

Peo.p par. or busmes. organon an al o~er persns açti on i~ beli

6. Ea reues seek piodn.cton of respoiVe documen in th enfuety, withut '

abbreviol1 deletion. or redaction. For the avoidance of doubt, ea resonve e-:m mee

, shoul be produc with al of its rt;ecve e-ma,atlie.ts an çah resnse e-ma

att~ent shoula. be produce with ,its. respecti paren e-mai message an with al e-ma

atchents ~o 'that repecve paren e-mail message To ~e extnt th you consder an e-~

message ~d its correspondi e-ma attchi~t(s) to constue sePare docen, M.P.

., rees'th production or al docmnents attc~ to eå re-ve e-mail mese, as well as, '
-

al e-mai mesàg for whi a r~nsv~ docu is ated and all oth do~ents

atch to slld e~mal messages. For the ~ avoida of doubt al resonsve electonic

doc:ien~ should be produce with al ~ corrondig metdata, To the excnt th you
, .

consdei an electr6n~ docuent's metdata to costtute a separ docuent, ~.P. reues the

prouction of åii metirata th corrpond to each resve eleconiçdocUmt an al

~leëtrnic documents th c6nd to ea reoniVf piec ofmetadata

7. For pUIose of interpreg or cost ~e scpe of th~. Reests, you ar

ined to give wods th most exanve åid inlusive 1Jeags. You should, 1hefe:
, , , '

(a) Coie th word "and" as well as "or" in the dijuntive or conjuve, as
'. necessar to mae the Reuest..inore inusve;

, .

(b) 'Constre the t~ ~'includi" to mea '-rlud& but not limted Kl";

(è) Cotre th wor "any" to, ixlude an mea "~ea an ever an "any and
ai~; ,

(d) Conse the plur fci of a word to include the sigular and vice vea; and-
MoP.'S FI :R~ST FOR
PRODucrON OF nOClTO GOOGLE. INC. Pa 3
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e" (e) Conse a mascule now or adjecve to ,include ~.fmi and vice ve

8.' "CommuDieatio~" . "communcate," and "communicate" m. any or

wrtten or eleconc utere, notation, or statemet of any nae' whaoever, . ~ltidi

withQut litation: coenc; peronal converatons telephone. cas; diogues'

discussions; interews; coiitaon; tclegr; e-mai; e- atten; met teiexes;, '
cales;', facimle trisIDssions; memorada agreeents; audio :r~ and. other or"

wrtten or elecpJJc co:ocaon. '

9. ,"Person" ~d "persons" iiclude ii indìdu~, grS' of ~

individuals 'actig in' a collegial capactY (e.g., a coirttee or, co~),' ooiptiODA

parerhips, associ~tions" tr, joit venties~ an any ~th ino~ or, un~ed. '
, buess,' govementa, public or legal enty~ A reerce'to any peon'sh incle, when'

It 'applil'ble, its subsidiares, contrlled per controll per,' ,shaolder, offcers,

dirs, employee agents, or other peo~ ac or purport to ac on its beh.

10. The tei "docu:ne,nt" shal mea al wrtigs of~ sort and shdbe co~.,

in its broadeS sene to mclude but not be lited to all origial and J1on-ideøal cop~cs, wheter, ' '
by reaoD of margiala or other notes or alteons, ar all preliminar or 'S1bsequei dr of

the followig ite, whether prted or r~ed or rero~ by any o~er mecat or, .
eleconic proces, or wrtten Or pro~ by had For avoidan. of doubt, an electrc,. '
document and its correspondig m~ coiiti a single docUmt.

11. Unless othse indicate, th use in these IntBlgatories of youi nae or the

nae of any pla deenda, p~, busines orgø.2aon, or other lega enty," shal

sp~caly include al of th entity's prent or former emloye, off~; ~, 8g~,

-
M.pis FI REUET FOR
l"RODUClON OF DOCU TO GOGGL. INC. Paie 4
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. repr~ènatves~ inember~ depar~ secOD, afes, subsidi~ parts, atomeys of the

pers~ par, or busines oranation, and al other peon acg on its beha

u.

PRGED OR,lROPIpTARY INORMTION.

If any document reuested is witheld on the bas of a cla of privieg or, wor

" product or othere, you ar reques to subint ~ ,desption of tb~ witheld må or

, inoration p1lt to Rule 193.3(b) of.the Texas Rules ,ofCiw P:~ur.

m.

-

ELECTRONlÇALY STORED INRMTION'

If any inoimaton is witheld becaus ~ inomon is stor ~letrCay, you ar

reqeste to submit a wrtten statemnt, no lat th the date of the docuen pructon,

identig the subject intter of the inormation and the piå or place wher such :imition

is ma~, and for'inf."oiinatn store'eleconica, prvide,a copy of 
the diette or tae

containg the elecoDicaly stre iDfxmaton, includig al metdåt for that elec~iicay

stor iiomiatioii a sutable progr or method or ~etrev su inOmlai .ard a ~t-out

of tbe electroniy store innnatio~.

IV.

DESTROYE DOCUS

If any docent reuested has bee lost disc or ~es)' you ar reqeste tó

submit a wrtten stement no lat 1h the date of the commenceen of th doen

prouction, identig as comletely as possib.le each such docuen so. lost. dicaed or. . .
desyed. Identificaon of ea such document shal mcludë the date of disp maer of

disPosa reat.Il for disp~sa1 perns authorig th diosa, pe bavï knwledge of 
the

_ 'disposa an perons diposi of th docuenL

MJ.'S FI REUET FOR
PRODUCTION OF DOCUMNT TO GOOGLE.lNC. Page 5
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e.

-

--

v.

REQUESTE DOCUNT

REOUET FOR PRODUCTON NO.1: . '
In relation to the website ww.blo.P8lÚiom. provide al documen wi th' followig . .
innnon abut tb accoun with th us na "1MCCSUCK":, (1) th da and tie wh,
the ,acount was create (2) the e-mail addr prvided to ci th ac (3)' th IP
addrssees) associated with the accun and (3) any additona inoraton th identies or th

could help to idei3 the person and/or enti tht cieated th acunt includig, but not li

to: (a) name; ~) ades; and (0) telephone number. " ,

ANSWER:

, Jm9UET'FOR ~RODUCTlON NO. ~

, In relaton to the ,website \vww.blo..spot.com. provide al documents wi tbe folloWig
infomtion about the blog ~lnel Mar Coun,Clúb Is A Fra~ locate at
ww.dmccsucks:bJogs.otcom: (1) the date and tie when the biog was fu cr (2) the

, uSer nae of the pen who create th blog; (3) the e-mail, addrs proVide to ereae the
accoun (4) the IP addrsees) asociat with th accun an (5) any additioD inormaton
tht identies, or tnat coUld help to identi, th pen anor entity tt crea'the blg. '

'includi, but not lited to: (alname; (b) áddress; and (c) telephone ii:umbe.

ANSWER:

REOllT FOR PRODUCTON NO.3

In ' relaton . to the blo'g "Del Ma Countr, Club Is A Frud n loca at
. , Ww.dmccsck.bio..$pot.co~ provide a' documents with th followig inonnaton abou the
'blog pos "MP'must be stped!:i: (1) the date and ti, whe the pos occ (2) th us
name for the postg; (3) the e-ma addr prqvtled to crte the acoUI (4) tn ~ ackess(es)
assochrted with th accmit; an (5) any additional infcmon th ide~ 01 th could'hep .
to ideti~ th peon and/or entity, whO made the post inoludi, bu not lite to: (a)nae; (b) addres; an (e) telephone number. " .

ANSWER:'

REOUET FOR PRODUCTØNNO. 4 . ,In reato:i to the. blog "Del Ma Coi. Club Is A Frau loca at'
-wdmccsucks_bloe:spot.co~ pIovide al docuients with th followi monat for

M.P. ~S FIST REQUET FOR
PRODUCTON OF DOCUNT TO GOOGLE. INe. Page Ii
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. REOUET FOR PRODUCTON NU. 4

In relation to the' blog "Del Ma Coti Club Is" A Frud,') 'locaed at
ww.dnccsucks.blogspot.com. provide al documents with th followg inonnatIon for

coents posted in :re;one to the blog pog "MP mus be stopped!"; (1) ti dã an tie
when eah coimeit was posted (2) th IP addrsees) associ with the post coen; and

(3) any additiona inrmtion that identies) or th cod hel to identi, the per(s). and/or
enty who posted the coments, :icludg, bu not lite to: (a) name; (b) adds;' ånd. (-c)
telephone nnbe.

-

-

ANSWR:

REOUEST FORPRODUCnON NO.5

li relation to the blog cDel Mar Coun Club Is . A Fra~" loc at
. ww.dmcccks.blogmot.com. provide al douments with the followig ÌDomion fo the
hyperli entitled ""Goat Track" located uider th cciin" secon of "Del Mar Cotr Club Is
A Fraud" blog: '(1) the dat and tie wh the 'li wa.create (2) th nam of the user tht

cite the li (3) the e-ma addrs provide to crea the users acc (4) the lP
adees) ~sociated witb the uses ac (5) th date' and tie wli ,iiVidu have
lied to the Del Mar Countr Club homepage ~im:l/d.a:imtrclub.co) from th "'Goat
Trcl' hyperli and (6) the JP addsees) of individuas who used th "Go Track hyperli

ANWER:

M.P.'S FI REOUE J'OR
PRODUCTON OF DOCU TO GOOGL INC. Pae 7
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Respectfy sulmtt

BICK & BREWER

BT-~~Q.¿~.
John W;Bicki n
Stae Bar No. 08861720
C. DpnBlles ,
Stae B~ No. 240424å7

4800 Ban ÛIe Cen
1717 Må: Strt
Dal, Tex~ 75201
Telepon '(214) aS3-4000

, T~ecopíer,,(214) 653-1015 "

ATTORNS FORM-P.

"

M.P.'S F.~ REOUlS' FOR
PRODUCTON OliDOCU30 GOOGLE. INC. Page 8
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CETICATE OF SERVICE

I ce ,tht" I "caused. a tre and coct copy of th foregoing docu to ~ se, ,
upon the followig cutodian of record iI the above cause via en in accordce with'Kue 21

of the Tex~ Rues of Civi hodure, on th Tl day of Septembe, 2001. "

Edond Choi
Guan of Rerd
Google,: Inc,

1600 Amphite1r Parkwy
Mounta View, CA 94043

.' Hi War. Es.
Google, In.

1600,Amphiteatie Parkwy
Mounta View"CA,94043 ~Q~. Y-

C. Dun Biles.c '

514291.1
1714-

M.P. ~S FiST :R'EOtm FOR
PRODUClON OFDOCNTS TO GOOGLE~INC. Page 9
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I.
BICKE:L & 8-REWER
AT:rO¡INi;Y$ AND 'CQUNSELORS

41100 BANK,ONE CENTER
1111 MAIN STR¡¡i¡'r

gALLAS, TEXAS 75201
PtlONE: (2U) 853'4000

FAX, 121" 853,'0111
www.lllclo.lllr..6r.com 1117 FlfTH,AVENUe

50TH ""OOR
NEW YORK. NEW' yo~1( 10,111".

, (:l12141l11.'400

Augu 24J 2007

VIA HA DELIVERY

Ms. Shiley Gomez, Cler
Gege L. Alen Sr. Cour Buildig
160tb 'Judicial Distct Cour 6tb Floor
,60Q Commfre Strt, Box 640'

, Dal~ Texas 75202

'. . r
Re: Caue No. 07-01934-H; In Re: Pettion olM.P.

Requesiiiig a Deposition o/Corporate Representative for Google. Inc.

. i
Dear Ms~ Gomez:

"

.Eicloseçl, pleae fid an 'Order' Authorizig Discover with regar to the. ~ove-
referenced mattr.

By copy of ths lett~ commercial litigation consel for GoogleJ ,Inc., ~ Wai~ is
being prpvided with, a copy of ths Orer. I have confered with Ms. War cön~g ths'

, Orer. .Googld, Inc. does not oppose imedate entr of the Order. '
I

~ aIways~ if yon have any questions~ pleae do not hesitate to contact me.

Sinceiy~
..,

EXHIBIT

j -S
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, BiC:KIlL & BR£WltR

'.

:i

Ms. Simiey Gomez, Cler
Augu 24, 2005
Page 2 '..' '

cc: Hiai War, Es.
Comercial Litigaon Counel
Goglel me.

1600 Amphithea Pkw.
,Mounta View~ CA 9404~
650-253-5807

Enclosues

514087.1
05002


