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Joel P. Hazel, ISB # 4980
WITHERSPOON KELLEY

The Spokesman Review Building
608 Northwest Blvd. Suite 300
Coeur d'Alene, Idaho 83814
Telephone:  (208) 667-4000
Facsimile: (209) 667-8470

Duane M. Swinton, WSBA # 8354
Admitted Pro Hac Vice
WITHERSPOON KELLEY

422 W. Riverside Avenue, Suite 1100
Spokane, WA 99201

Telephone:  (509) 624-5268
Facsimile: (509) 458-2717

Attorneys for Cowles Publishing Company, d/b/a

The Spokesman-Review

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICOF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

TINA JACOBSON,
o Case No. CV2012-3098
Plaintiff,

VS. REPLY MEMORANDUM OF COWLES

PUBLISHING COMPANY IN SUPPORT OF
JOHN DOE and/or JANE DOE, MOTION TO QUASH SUBPOENA DUCES

TECUM

Defendants.

COMES NOW Cowles Publishing Company (hereinafteowdgs Publishing" of
"Spokesman-Revié)y acting by and through its attorneys, Witherspd¢elley, and hereby
respectfully files the following Reply MemorandurhRoints and Authorities in Support of i

Motion to Quash the subpoena served on it in tlaten
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[. INTRODUCTION
Fortunately the blusteof Plaintiff in her Memorandum in Response to khetion to
Quash Subpoena does not override nor defeat théicgt Constitutional issues raised by t
Spokesman-ReviewNotion to Quash the subpoena served on it inrttager.
. ARGUMENT

1. Plaintiff Does Not Refute that Anonymous Speecis Entitled to First
Amendment Protection.

In the words of Chief Magistrate Judge Larry Bogfehe United States District Coun
District of Idaho, "there is no doubt that the Fifsmendment protects the right to spe
anonymously.”"S103, Inc. v. Bodybuilding.com, LLCase No. CV07-6311-EJL, Order at p
(2008). Any attempt to compel identification of anonymous internet speaker is subjec
review under a test of strict scrutinReno v. ACLU521 U.S. 844 (1997).

If internet users could be stripped of . . . anoityrby a civil
subpoena and forced into the liberal rules of aidcovery, this
would have a significant chilling effect on intetne
communications and thus on basic First Amendmeghtgi

Therefore, discovery requests seeking to identifpngmous
internet users must be subject to careful scruiynthe courts.

Doe v. 2theMart.com, Inc140 F.Supp.2d 1088, 1093 (W.D. Wash. 2001).

' In her Memorandum, Plaintiff accuses tBpokesman-Reviewf filing a "motion to protect the guilty,"
apparently equating her asserted defamation casesag@ne anonymous poster in this case to crinaicivity by
the poster, which, of course, it is not. Plaintifo imputes some degree of "guilt" to the tworgmaous posters
whose identities she seeks merely because they eatethon the allegedly defamatory post. Apparettiy
equates to "guilt" by association. "Guilt," of ¢ee, is not the issue; but rather the potenti#lirgiof criticism of
Plaintiff in her capacity as County Chairpersoritef Republican Party.

At the same time, Plaintiff accuses Bgokesman-Reviest being a "shill" for legally impermissible spéeand
asserts that its brief constitutes a "myopic intiocaof law," references to thBpokesman-Reviethat could
certainly be viewed as derogatory and baselesswveMer, theSpokesman-Reviewgcognizes that the context i
which these derogatory terms have been thrown dbaute in which opinions are expressed and tisad, r@sult,
they do not constitute statements of fact, a diftbn which Plaintiff apparently fails to recognipe ignores
when it comes to the speech of others. It is unf@te that such bluster is used to denigrateiausediscussion
concerning anonymous speech, particularly in aroapiere, as recognized by Chief U.S. Magistratgeluarry
Boyle of the United States District Court for théstiict of Idaho, where "increasingly, the targétdsparaging
comments respond by filing lawsuits against variom&known 'John Doe' defendants, claiming amongrot
things, libel, misappropriation of trade secretgagh of confidentiality agreements, or violatidrsecurity laws.
In these lawsuits, subpoenas are issued to theagedward host in an effort to obtain identifyimformation
about the authors. Because companies can abuseittpeena power to silence legitimate speech, £have
had to determine when it is appropriate to ordeinsarnet service provider ('ISP') to disclose ithentity of the

author behind an anonymous postingS103, Inc. v. Bodybuilding.com, LLCase No. CV07-6311-EJL, p. 6

(2008). Thespokesman-Revieagks nothing more in its Motion than such deteatiim by this Court.
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In asserting that individuals have the Constitwlamght to speak anonymously on t

internet, theSpokesman-Reviedoes not argue that this right is absolute anadtities of

parties can never be compelled. Rather, in itsidioto Quash the subpoena issued in this

case, th&Spokesman-Review requesting the Court to apply the test of sgarutiny to forced

identification of the three anonymous posters urttlerfacts of this case and the contex{ in

which the postings were made.

Contrary to Plaintiff's assertion, tt&pokesman-Revietas the right to pursue Fir

Amendment issues related to forced identificatibthe three posters. First, it is unclear at this

point in time whether the anonymous posters, becatipractical issues related to respond
to the Subpoena, will assert their own First Ameadtirights. In addition, th8pokesman

Review as expressed in the Affidavit of Dave Oliveriashsignificant concerns about t

ing

impact of voluntarily identifying posters who uses ivarious blog sites because such

non-compelled disclosure could affect t8pokesman-Reviewahility to maintain its client
base of blog users. Hopefully, as evidenced bySihakesman-Reviewexpressed position i
this matter, it is an adequate advocate for thietsigf anonymous posters. For these reas

courts have recognized that an internet serviceigeo, such as th8pokesman-Review its

-

ons,

capacity as administrator of thiduckleberriesblog site, has standing to assert the Hirst

Amendment rights of anonymous posters on the bitgg sSee e.g., Enterline v. Pocong
Medical CenterNo. 3:08-CV-1934, 2008 U.S. Dist. Lexis 100033 @VIPa. 2008).

2. Plaintiff Fails to Demonstrate Any Compelling Rason for Forced
Identification of Posters Phaedrus and OutofStaterater.

The essence of Plaintiff's lawsuit is that a pastly almostinnocentbystander defamed

her. There is no claim, however, that posters émeand OutofStaterTater published gny

defamatory statements concerning Plaintiff. Nehadgss, Plaintiff attempts to lump togeth
the alleged "guilty" party with these other two s who did nothing more than pag
statements on the blog in response to the originat of almostinnocentbystander. The o
assertion in the Affidavit of Plaintiff relating tBhaedrus and OutofStaterTater is they W
posters "who were looking for more detail of the.'li Affidavit of Tina Jacobson, § 1(

Plaintiff's Memorandum asserts merely that theseguosters are "fact” witnesses.
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However, their testimony provides no facts conegyiiPlaintiff's allegations that cann

be obtained elsewhere. There is no dispute comggthie publication ofuckleberriesof the

alleged defamatory statement, so any testimonyafd as to publication is superfluous and

not necessary to the resolution of the lawsuit.eifadmitted postings speak for themselves.

Compelling the identities of two "innocent" partiesbe disclosed violates the strict scruti

and compelling need for disclosure mandated byttt Amendment.

ny

Certainly, compelling the identification of theseo posters presents a different isgue

than compelling the identification of almostinnottgrstander. Nothing would violate the

recognized First Amendment right of individualssjgeak anonymously on the internet m

than being "outed" merely because they postedsparse to an alleged defamatory statem

without participating in the defamation themselve$here is no basis for compelling the

bre

ent,

identification of Phaedrus and OutofStaterTater, cmes the success or failure of Plaintiff's

defamation lawsuit rise or fall on their testimony.

Forcing disclosure of identifying information comcig the posters Phaedrus and

OutofStaterTater is particularly sensitive givere thontext of how complaints about t

ne

original posting of almostinnocentbystander aroBke original complaint about the exchanges

on the Huckleberries blog site came not from Piijnbut rather from John Cross of the

Region 1 Republicans, who sought the identificabbalmostinnocentbystander. Affidavit of

Dave Oliveria, § 12. As has been noted in sevas¢s, many times defamation lawsuits

used as vehicles to force disclosure of the idemtitpersons who are critical of persons

are

or

organizations in power. While the posts of Phagdand OutofStaterTater have not beaen

alleged to be defamatory, they can be read asanotdble to Plaintiff or the Republican Par
The Subpoena and underlying lawsuit should notdael @s a ruse to force disclosure of crif

as opposed to the identity of posters who havespasitegedly defamatory contéent.

2 That Plaintiff's lawsuit appears aimed at stiflarficism of her is reflected in the relief soudgyt Plaintiff, which
includes a prayer to have the court enjoin John ddendant from "committing such further actionserde to"
Plaintiff. Not only is this a request for an imp@ssible prior restraint, sédear v. Minnesota283 U.S. 697 (1931
it flies in the face of Art. I, 8 9 of the Idaho @stitution, which states that "every person maglirspeak ... being
responsible for the abuse for that liberty."
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3. Whether Plaintiff's Notice to the Three Anonymow Posters is
Sufficient is a Question for the Court to Address.
As set out in court cases involving forced idecdtion of anonymous internet poste

including the two key cases Diendrite v. DoeandDoe v. Cahill,the party seeking to comp

identification is required to make an attempt ttifgdhe posters of a pending subpoena.

[S,

Clearly, the burden is on Plaintiff to provide thetice, and not on the internet service

provider seeking to quash the SubpoeBae.e.g.,In re Anonymous Online Speake®§1 F.3d
1168 (¢ Cir. 2011), andendrite International, Inc. v. Doe No. 375 A.2d 756 (N.J. Supg
2001). TheSpokesman-Reviepublished on the Huckleberries blog site the moteguested
by Plaintiff. It is for the Court to decide whethhis notice satisfies the requirements set oy
the various cases cited, or whether more shoutédpgired of Plaintiff.

4, Plaintiff Has Not Satisfied the Test for Compelhg Disclosure,
Requiring the Party Seeking Identification to Estalish the Elements
of Defamation as if Withstanding a Motion for Summay Judgment
by a Defamation Defendant.

As indicated in the opening Memorandum of tBpokesman-Reviewhe test for
requiring disclosure of anonymous speakers on titerriet requires the party seeki
disclosure to establish that it could survive aiorofor summary judgment on the underlyi
cause of action. Failure to establish the elemeingscause of action for defamation will res
in quashing of a subpoena seeking identities ohgmous posters.See,e.g., Independent
Newspapers, Inc. v. Brodi®66 A.2d 832 (Md. 2009). Because of the signific&irst
Amendment protection offered to anonymous speakarshe internet, the purpose of th
requirement is to sort out potentially frivoloush@aseless lawsuits from those that have vali
before compelling disclosure of the identities abaymous posters. Once identification
compelled, then the protection of anonymity prodids the First Amendment is irrevocab
lost, even if the underlying lawsuit proves to berithess.

The Spokesman-Reviewrges the Court to consider carefully whether dniginal
posting is one that could be construed as a stateafdyperbole or opinion as opposed t¢
statement of fact. Whether a statement is onepofian or fact is a question of law to K

decided by the Court.Milkovich v. Lornin Journal Co0.497 U.S. 1 (1990). Certainly, th
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guestion by almostinnocentbystander as to whetth®0$0 was stuffed in Tina Jacobso
blouse is fanciful in nature and could not be carest as a statement of fact. In other wor
the context in which the posting occurred suggtss almostinnocentbystander was opin
on Plaintiff's appearance and not asserting a sttt of fact. almostinnocentbystandg
comment followed other posters’ comments on theeamce of other persons in t

photograph, which included Ms. Jacobson.

The second comment of almostinnocentbystandeh@itickleberries blog site is eve

more ambiguous and contains questions about wheéRbantiff "makes her living as

bookkeeper" and whether Idaho is high on the ésteimbezzlements. The posting ends wi

the nebulous comment, "Not that any of this isteglaor anything ..." Nowhere is there :
accusation Plaintiff stole $10,000. Oliveria AHidt at Ex. "B".

Questions are indicative that a statement is netaf fact but rather of opinionSee,
e.g., Partington v. Bugliosb6 F. 3d 1147 {8 Cir. 1995) (holding question as to whethe
lawyer was properly prepared non-actionabk&)rh v. Goldway817 F.2d 507, 509 {oCir.
1987) (holding non-actionable the question, "Ise[tRlaintiff llse Koch] the same [as tl
notorious Nazi] llse Koch? Who knows?). Benjamin v. Cowles Publishing C87 Wn.App.
916, 684 P.2d 739 (1984), the court held non-aabteas opinion the following question
the end of a news column about the owner of a doogs"The question is: Who is stealir
from whom?", referencing the store owner's reqtrestthe parents of a juvenile shoplifter o
pack of gum pay the storeowner $100, as allowe@uWwhshington law.

Both of almostinnocentbystander's postings arenf@d on questions, not affirmatiy
statements, suggesting that they are not assedidiast but rather rhetorical hyperbole that
non-actionable opinion, particularly given the mi blog site context in which they we
made amid general comments about political puldiarés, including Plaintiff.

Courts have recognized that posters on blogs engagpeech where readers are |
likely to view statements as assertions of fadecosia v. DeRooy2 F.Supp.2d 1093, 110
(N.D. Cal. 1999). "Internet blogs, message boardschat rooms are, by their nature, typicg

casual expressions of opinionDoe v. Cahill,884 A.2d 451, 465 (Del. 2005).
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Chief Magistrate Judge Boyle, in his Order in 83, Inc. v. Bodybuilding.com, LLC

case attached to the initial Memorandum of Sippkesman-Revieerein, stresses that "in the

context of internet postings and the casual diadotihat typically accompanies such ‘cyb

smackdowns,' name-calling, hyperbole and, geneialgnile behavior is not unusual; indeed,

it is not only expected at times, but often encgach In this type of setting, as here

reasonable reader would view a poster's use aftids 'shill,’ 'shady,’ and 'rotten egg prote

n,

for example, as the author's critical opinion antlas reliable facts. . . Such statements should

not be considered in isolation, but must, insteactcdnsidered in the appropriate context and

tenor as well." Order at 19-20.

Similarly, while generally online speech standstbbe same footing as other spee

ch,

"blogs are a subspecies of online speech whichrémitly suggests that statements made there

are not likely provable assertions of factObsidian Finance Group, LLC812 F.Supp.2d

1220, 1223 (D. Ore. 2011). Courts have notedttieak is a low barrier to speaking online gnd

that an internet connection allows individuals tablsh their thoughts online, fulfilling :
guasi-empowerment theory of unfettered communinatmn the internet.  With thi
empowerment comes freedom from editorial conssaihat serve as gatekeepers for m
traditional means of disseminating information, utesg in more informal and relaxe

communications, bringing with it a recognition thhabders give less deference to allegg

=4

U7

ore
d
dly

defamatory remarks published on online messagalbpahat rooms and blogs than to similar

remarks made in other contextsSee e.g., Sandals Resort Intl., Ltd. v. Google, In825
N.Y.S.2d 407, 415-16, 86 A.D.3d 32, 43-44 (N.Y. Apiv. 2011).

Thus, the context of theluckleberriesblog is significant in evaluating whether tl
complained-of statements by almostinnocentbystandee opinion or fact. As Mr. Oliveri
indicated in his Affidavit, "the purpose of tiuckleberriesblog is to stimulate conversatio
discussion and opinions by individuals concernisgues of national, local and regior
importance in North Idaho." Oliveria Affidavit,4]

The Spokesman-Reviewuggests to the Court that the complained of skt of

almostinnocentbystander, given the context in whlod statement was made, constitute
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statement of opinion. Dave Oliveria's withdrawélatmostinnocentbystander's post from the

blog site is not a concession that it was a statéroé fact, but rather, according to his

Affidavit, that it was arad hominemattack against Plaintiff that Dave Oliveria decideas not

appropriate on the blog site. Because opinions,ewddenced by Plaintiff's statements

concerning theSpokesman-Reviewn her Memorandum submitted herein, can be hoth

derogatory and baseless, Dave Oliveria's statethahfilmostinnocentbystander's posting was

also baseless is not a concession that it wastanstat of fact, but merely that it was

inappropriate under his discretionary standards.

5. Identity of almostinnocentbystander is Protectedy Reporter's Privilege.

Plaintiff is erroneous in her assumption that ithentity of a poster is obtained by the

Spokesman-Revieas a result of a person posting o8mokesman-Revielwog site. What the

U

Spokesman-Reviepossesses, as the result of a blog posting, is-amail address and |

address information (metadata) that identifies mmater. TheSpokesman-Reviedoes not

automatically obtain a poster's name. Rather,rderoto learn the identity of a poster, it

necessary to trace the IP address to a specifiqoutam and_potentially the name of an

S

individual could be derived from that informatio&imilarly, an e-mail address generally dges

not contain the name of an individual. Furtheoinfation would have to be uncovered
order to learn the identity of the person who wsspecific e-mail address.

Nevertheless, in his capacity as reporter and eddo the Spokesman-Reviewas
indicated in his Affidavit, Dave Oliveria frequeyntbbtains the identity of posters, not throug

data obtained as part of the posting process, ézduse of subsequent e-mail communicatio

or perhaps phone calls from posters who identigntbelves to Mr. Oliveria. Dave Oliver|ja

n

h

ns

learned in confidence the identity of almostinndbgstander through a subsequent e-mail

communication and then phone conversations witlosiimnocentbystander. In this process of

communication outside of postings on tHackleberriesblog site, Dave Oliveria is acting in
his capacity as a reporter/columnist for tBepokesman-Revieand derives information that

later may be posted by him on tHeckleberrieswebsite or in hisduckleberriescolumn. That

is what occurred in the case at bar when he mallseguent postings about the original
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posting, including posting of the content of themaH that had been sent to him |
almostinnocentbystander.

Thus, while almostinnocentbystander's originaltipgswas made on thiduckleberries
blog site and received by tl&pokesman-Reviein its capacity as internet service provitle
subsequent postings by Mr. Oliveria, based on comecations by him with
almostinnocentbystander that were outside of thehaxge of posts on the blog site, wg
assembled by him in his capacity as a reportemeoist for theSpokesman-Reviewand, as
such, are subject to protection under the doctfrreporter's privilege.

Since, as he stated in his Affidavit, these comigations were provided to him in
situation where the identity of almostinnocentbgdexr was to remain confidentig
Mr. Oliveria cannot be compelled to provide ideytify information about
almostinnocentbystander unless Plaintiff satisftbe test for compelling production (
confidential information from a reporter as reqditender Idaho case law. Idaho courts reqq
that a party seeking the identity of a confidensialirce must show that (1) the information
clearly related to the pending action, (2) the infation cannot be obtained by less intrus
alternative means, and (3) there is a compelling @verriding interest in the informatiof

In re Contempt of WrightL68 Idaho 418, 700 P.2d 40 (1985). That showatigch is similar

to the showing required to compel an internet servprovider to produce informatign

concerning the identities of the anonymous posteve, of whom are not alleged to ha

® Plaintiff correctly recognizes that, in providitlge service that allows almostinnocentbystander athers to
post comments, th8pokesman-Revieilw immune from any liability under the Communicats Decency Act of
1996, Section 230. 47 U.S.C. § 230. In adoptmmunity under Section 230, Congress specificaljgated an
approach that had been followed by some courtsimgasome degree of liability and responsibility tre
shoulders of service providers for what was postedvebsites or blogs sponsored by theBee,e.g., Stratton
Oakmont, Inc. v. Prodigy Services C81,063/94, 1995 W.L. 323 710, 1995 N.Y. Misc. Lexi (N.Y. Sup.Ct.
1995). As a result of Section 230, tBpokesman-Review immune from any liability for the postings treae at
issue in this caseSee e.g.,Carafano v. Metrosplash.cori39 F.3d 1119 (9 Cir. 2003). Section 230 basicall
removes from internet service providers the resipditg for editing postings on websites or blogopided by
them, the theory being that this will promote mopen and free-flowing discussion on the internetrfm which
is the underlying rationale of the Communicationscéncy Act of 1996. This concept of free-flowin
communication, empowered by Congress, must be takenaccount in analyzing the forced disclosurethef
identity of anonymous posters, particularly wheve bf the posters are not accused of publishingdefigmatory
comment, because of the perceived harm to sucHlineeof communication in the future.
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produced defamatory comment and whose testimonyois critical to the underlying
defamation action, has not been satisfied in tise e bar.

6. Plaintiff's Motion to Strike Portions of Dave Oliveria's Affidavit
Should Be Denied.

Plaintiff asserts that paragraphs 13 and 14 of eD@&liveria's Affidavit contain
inadmissible hearsay. However, nothing in pardyrkp consists of any statements made |

third party. Rather, Mr. Oliveria states that lksnversations and e-mail exchanges w

almostinnocentbystander were confidential, anddreamly may testify as to his understandirg
it

of those communications. Moreover, based on hige28s of experience as a reporter, ed
and blog site administrator for ti&pokesman-Reviewme may render his opinion about t
repercussions of compelling a reporter to identibyfidential news sources and his fear t
"the free flow of information and opinion would Istifled.” Oliveria Affidavit at T 14.
Similarly, he is qualified to testify concerningshimpressions of his conversations w,
almostinnocentbystander. These impressions aréeing submitted here for the purpose
establishing the truth of what almostinnocentbydéansaid, but rather Dave Oliverig
impressions of the atmosphere in which those ceatiens occurred. These two paragra
do not violate any rules of evidence concerninglinissible hearsa¥).

In addition, Plaintiff fails to identify the objaonhable specific statements in paragraj
13 and 14 of Oliveria's Affidavit. For this reasalone, Plaintiff's Motion to Strike should
denied. This Court is under no obligation to pertise two paragraphs and guess at wh
sentences Plaintiff finds objectionable.

Perhaps Plaintiff is referring to th@ldwing sentence in paragraph 13: "It was |

impression, based on conversations and e-mail egesawith almostinnocentbystander, th

* Tina Jacobson's Affidavit submitted in supportte Memorandum in Response to Motion to Quash Sermpg
contains several items of hearsay. She state$tiieablog comments are now known to other parficials, my
family, my employer, members of my church, my badlb, and my closest friends." Thus, she is relgyl
communications from these third parties in her ddfiit. She also states that "individuals have timesd me
about the blog entries." That also constitutesearsay statement. She also makes reference tpost ey
Republican Party officials that "no funds are migsfrom Republican Party coffers.” That is clealyearsay
statement. Nevertheless, the Spokesman-Reviewvieslithat there are more significant issues ingblaethis
matter related to the rights of anonymous speaderthe internet, and the Court's attention is betiected at
those issues rather than extraneous issues dedgedhearsay statements.
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almostinnocentbystander was fearful of repercussibat might be levied against him/her a

result of the postings that occurred on February 20012, if the identity was revealed.

This sentence fits within the "then existing mengahotional, or physical condition” exceptic
to the hearsay rule set forth in I.R.E. 803(3).other words, the above statements are offe

to prove that it is and was Oliveria's impressiomfter conversing with

N

bred

"almostinnocentbystander,” that he or she was déaffrepercussions of speaking out against

Plaintiff. This hearsay exception has been rezeghby several Idaho court§eege.g.,Vulk
v. Haley 112 Idaho 855, 736 P.2d1309 (1987) &tdte v. Charboneau 16 Idaho 129, 774
P.2d 299 (1989).

The Spokesman-Reviewannot discern which portion or portions of paspir 14
Plaintiff finds objectionable.

Plaintiff's Motion to Strike the undgsated portions of the Affidavit of Mr. Oliveri
should be denied.
[ll. PLAINTIFF IS NOT ENTITLED TO ATTORNEYS' FEES.

The Spokesman-Reviewsserts, and case law supports, that there areficagt
Constitutional issues presented by the Subpoend#sabeen filed. These issues involve b
the right of individuals to post anonymously on ihiernet, a right that has been accorded R
Amendment protection by the United States SupremrtCand other courts throughout t
United States, and the right of a reporter/coluinng to reveal confidential sources ung
Idaho's recognition of a reporter's privilege, Wwharises out of both the First Amendment &
Article 1, 8 9 of the Idaho Constitution. Even Riaintiff were to prevail concerning th
Motion to Quash Subpoena, tBpokesman-Revielas acted in good faith in asserting thg
important Constitutional principles and bringingi to the attention of the Court, and in sy

case, Plaintiff is not entitled to recover any atays' fees.

Further, the only authority Plaintiff cites in hkfotion for Attorneys' fees is I.R.C.R.

45(h). L.R.C.P. 45(h) merely provides that falto obey a subpoena without adequate ex

may be deemed a contempt of court. Contempt wft @yoceedings are governed by I.R.C,

75 and do not relate to award of attorneys' fedne of the procedural prerequisites
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I.R.C.P. 75 have been met in this case. In sRtaintiff has abjectly failed to cite a statute
rule under which she is entitled to attorneys' fees

Plaintiff's Motion for an Award of Attorneys' Fesbould be denied for failure to cit
any applicable authority for an award of attornégss.

V. CONCLUSION

For the reasons set out above in this Memoranduhtl@ Points and Authorities file
herein, theSpokesman-Revievespectfully requests that its Motion to Quash fR@na be
granted.

DATED this day of May, 2012.

Joel P. Hazel

Duane M. Swinton

Witherspoon « Kelley

The Spokesman Review Building
608 Northwest Boulevard, Suite 300
Coeur d'Alene, Idaho 83814

Attorneys for Cowles Publishing Company d/b/z
The Spokesman-Review
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CERTIFICATE OF SERVICE

| certify that on this the day of May, 2012Zaused a true and correct copy
REPLY MEMORANDUM OF COWLES PUBLISHING IN SUPPORT OMOTION TO
QUASH SUBPOENA DUCES TECUM to be forwarded, withralquired charges prepaid,
the method(s) indicated below, to the followinggmer(s):

C. Matthew Andersen [] U.S.Mall

Winston & Cashatt [] Hand Delivered

250 Northwest Blvd., Suite 206 [] Overnight Mall

Coeur d’Alene, ID 83814 [ ] ViaFax: (208) 765-2121
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