IN THE CIRCUIT COURT OF THE
11" JUDICIAL CIRCUIT IN AND FOR
MIAMI, DADE COUNTY, FLORIDA
GENERAL JURISDICTION DIVISION

CASE NO: 99-22831 CA01

ERIC HVIDE,

Paintff,
VS.
JOHN DOES 1 through 8, persons presently
unknown to Plaintiffs but whose true
identitieswill be included in the amendments

hereto when those identities are discovered,

Defendants,

BRIEF OF AMICUS CURIAE
AMERICAN CIVIL LIBERTIES UNION AND
AMERICAN CIVIL LIBERTIES UNION OF FLORIDA

Introduction

This case presents novel issues of nationa importance. Amidi, the American Civil Liberties
Union and the American Civil Liberties Union of Horida, seek to address the difficult and important
issues raised by defamation cases brought against anonymous Internet posters. Most of the defendants

in this case are unrepresented and may not even know they have been sued. Amid offer this brief to be



of assstance to the Court as it addresses the issues presented by the motions of Ajusthefactgack,i
Ainquizitrl 1,6 and Ainquiziterl" to quash the subpoenas issued by Plaintiff. Theingtant case requiresthe
Court to carefully accommodate both the staters interest in protecting Plaintiff-s reputation and
Defendants Firs Amendment right to spesk anonymoudy. Amid therefore suggest that if a Complaint
isfiled that isfacidly sufficient, the Court should do the following. Firgt, the Court should not enforce
any subpoenathat would disclose Defendants identity until Defendants have received notice of the
Complaint and subpoena. Second, the Court should structure the case in order to balance the Plaintiff-s
right to proceed with Defendants right to communicate anonymoudy. Specificdly, the Court should
require the Plantiff to litigate those issues that can be resolved without disclosure of Defendant:s identity
prior to ordering disclosure. Findly, amid suggest that the Court should require Plaintiff to establish that
he has suffered actud, financia damages before breaching Defendants: anonymiity.

Interest of Amici

The ACLU is a naionwide, nonprofit, nonpartisan organization with nearly 300,000 members
dedicated to presarving the principles of individud liberty embodied in the Bill of Rights. The ACLU of
Horidais agate effiliate of the ACLU.

The ACLU and the ACLU of Floridamaintain astrong and abiding interest in defending
dtizens: fundamentd civil liberties from uncongtitutional and unwarranted governmentd intruson. This
case raises condtitutiond issues that are of centrd importance to the ACLU and its ffiliates. The
ACLU and its ffiliates have been involved in virtudly al of the leading Internet free speech cases
induding ACLU v. Reno, 929 F. Supp. 824 (E.D. Pa. 1996), &f:d, 521 U.S. 844 (1997) and ACLU

v. Miller, 977 F. Supp. 1228 (N.D. Ga. 1997).



Movant has consented to the filing of this Brief. Plantiff does not consent to thefiling of this
Brief.

Statement of Facts and Statement of the Case

Amid have no independent knowledge of the facts of thiscase. Amid rely entirdy on the
pleadings and motions previoudy filed.*

Yahoo!, Inc. (Yahoo!) maintains a number of computer bulletin boards at its Internet Ste.
Anyone with Internet access may access these bulletin boards, read the messages that have been posted
there, and post amessage of hisor her own. There are literally hundreds of thousands of bulletin
boards accessible on the Internet including those offered by Yahoo!. Yahoo! follows standard

procedure for Internet bulletin boards, each message identifies the person speaking by a self-designated

1 Amid have received copies of the Complaint, September 29, 1999; Defendant John Doe's
Motion to Quash Plaintiff-s Subpoenato Y ahoo! and Request for Protective Order, November 12,
1999 (along with attachments)(Mov.:s Mat. 1); Defendant John Does Mation to Quash Plaintiff:s
Subpoenato Yahoo! and Request for Protective Order, December 10, 1999 (along with
attachments)(Mov.zs Mat. 2); Defendant John Doess Mation to Quash Plaintiff-s Subpoenato America
Online and Request for Protective Order, December 23, 1999 (dong with attachments)(Mov.:s Mot.
3); and Faintiff-s Memorandum of Law in Opposition to Motion to Quash Subpoenato Y ahoo! by
Anonymous Movant Ajustthefactgack,d January 24, 2000 (dong with attachments) (A.-s Mem.). Amid
received a copy of Plaintiff-s Amended Complaint, dated February 17, 1999, early in the evening of the
day before this Brief wasfiled.



screen name, which is rarely the persorys actud name. In addition, many individuas use more than one
screen name. Thus, messages posted under two different screen names may have been posted by one
individud. Similarly, it is possible for more than one person to post a message under asingle screen

name. See generdly Miller, 977 F. Supp. 1228; Reno, 929 F. Supp. 824.

Pantiff dlegesthat Defendants have posted messages about him on these bulletin boards.
(Complaint & 4). Plantiff further dleges that these messages have caused legdly cognizable harm, for
which he seeks compensatory and punitive damages. (Complaint && 12-30). Because the people who
posted the messages did so using screen names only, Plaintiff asserts that he does not know their actual
identity. (Complaint & 2). Thus, he sued AJohn Does 1 through 8" rather than any specific person.

Strikingly, the Complaint does not identify the screen names of dl of the people dleged to have
posted defamatory messages? The Complaint does not specify the bulletin board on which the postings
were made.®* The Complaint also does not identify the specific postings which Plaintiff believesto be
legally cognizable. Indeed, it does not identify a Single specific statement uttered by asingle person.*
Instead, the Complaint merely asserts, in aconclusory fashion, that there were Anumerous fase and
defamatory statements messagesi (S¢) and lists five categories of dlegedly defamatory messages, such

as Afdse satements indicating that Hvide is unfit to work at his place of busness (Complaint && 3,

2 There are eight defendants; only two screen names, AThe 1 Quiz) and Ambfniad are mentioned
in the Complaint. (Complaint & 3).

® In Paintiff-s response to the Motion to Quash, he indicated that the board isa Y ahoo!
message board Afor HVIDE Marine AHMARG).0 (A.-sMem. & 3-4).

* The Amended Complaint does contain some specific statements, but continues to have the
same deficits as the origind Complaint discussed above. For discussion of the deficits in the Amended



6). The Complaint does not link any specific tatement to any screen name or any person. Thus, it is
not possible from the face of the Complaint for any person (except those two specificaly identified) to
know if he or sheisintended to be named as a defendant or to know what speech the Plaintiff believes
islegaly cognizable® It isaso not possible from the face of the Complaint for any person to know if he
or she might have a defense to the Complaint, such asthat the statements were true or were
condtitutiondly protected opinion.

After filing the Complaint, Plaintiff served a number of subpoenasto Yahoo! and America
Online (AOL) in an effort to determine the identity of persons who posted information about Plaintiff on
the Internet. There appear to have been anywhere from 4 to 11 subpoenas:

1. On September 29, 1999, Plaintiff issued a subpoena directed at Y ahoo! seeking information
about AThe 1 Quizi and Ambfnal The papers submitted do not indicate whether the people who use
those screen names received any notice of the subpoena or whether Y ahoo! has disclosed any

information about those individual (9).°

Complaint, see footnote 9, infra

® |tisnot clear whether Plaintiff intends Ajustthefactgackd to be a defendant or awitness. (Pl.:s
Mem. & 13).

® Because an individua can use more than one screen name, these two screen names may



represent one, two, or more individuas. Indeed, it gppearsthat in this case more than one person used
the screen name AThe 1 Quizi mentioned in the Amended Complaint. See Attachment to Amended
Complaint at 3.



2. On October 25, 1999, Plaintiff issued a subpoena directed at Y ahoo! seeking information
about eight screen names, including Ajustthefactgack@ but not including the two mentioned in the first
subpoena. A person who aleges he used the screen name Ajustthefactgack, i has specidly appeared
and moved to quash this subpoena. Y ahoo! gpparently has not turned over information about the other
seven screen names pending dispodition of the motion. (L etter from Elizabeth Banker to David Harris
of 12/10/99;" Pl.-sMem. & 6). The papers submitted do not indicate whether any individua (other than
Movant) who has used any of the screen names has recelved notice of the subpoena.

3. On November 22, 1999, Plaintiff issued a subpoena(s) directed at Y ahoo! seeking
information about from one to eight screen names. It is clear a subpoena was issued on this date
seeking information about Ajustthefactgack,d but is not clear whether the other screen names (or yet
additiona screen names) were aso the subject of separate subpoenas. Again, it appears Y ahoo! has
not turned over information pending digoostion of the motion. (L etter from Elizabeth Banker to David
Harris of 12/10/99). The papers do not indicate whether any individua (other than Movant) who has
used any of the screen names has received notice of the subpoena(s).

4. On December 7, 1999, Plaintiff issued a subpoena directed at AOL seeking information
about two additional screen names, not identified in any prior subpoena. One of those screen names
may or may not be an aternate screen name for Ajustthefactgack.; The same counsdl who represents
Ajustthefactgack@ has filed a Motion to Quash the AOL subpoena on behdf of the people who hold the

screen names Ainquizitrl1" and Ainquiziterl.” The record does not reflect whether these are the screen

" Theletter from Y ahoo!:s counsdl identifies the case as Hvide v. John Does 1-50. Thisis
apparently an error.




names of two additiona individuas, additiond screen names for Ajustthefactgack,i or some other
possible variation. It gppearsthat AOL has not turned over the information pending digposition of the
motion. (Letter from Patrick Carome to David Harris of 12/23/99). The papers do not indicate
whether any individud (other than Movant) who has used any of the screen names has recelved notice
of the subpoena.

The Court initidly heard argument on the motions to quash on Tuesday, January 25, 2000. The
Court has set the motions for reargument on Thursday, February 24, 2000.

Summary of Argument

Suitsfor defamation (or Smilar causes of action) against anonymous or pseudonymous I nternet
posters present unique and nove issues of law. In order to resolve those issues, courts must consider
two mgor vaues. the Firs Amendment right to soesk anonymoudy on the Internet and the sates
interest in protecting citizens from defamatory communications in this important new medium of
communication.

The Internet embodies the First Amendment ided of aAmarketplace of ideas.i The Internet
gives ordinary citizens inexpensve access to a medium of mass communication, alowing them to spesk
directly Ato an audience larger and more diverse than any the Framers could have imagined.;i ACLU v.
Reno, 31 F. Supp. 2d 473, 476 (E.D. Pa. 1999). The Internet has developed distinctive conventions

of communication that foster Auninhibited, robust and wide-openi debate. New Y ork Times Co. v.

Sullivan, 376 U.S. 254, 270 (1964). Many speakers employ pseudonymous Ascreen namesf) online.
The widespread use of pseudonyms forces the audience to evauate a speaker=s ideas based solely on

content; it also permits Internet users to experiment with controversid and unpopular ideas. In addition,



different Internet discussion foratend to devel op specific conventions governing the tenor and tone of
discusson. Discourse on financid message boards, for example, tends to resemble informa spoken
conversation more than it does forma written communications, and anyone who regularly frequentsthe
message boards learns to interpret what is posted accordingly. The Internet dso gives users aunique
right to reply to speech on the Internet they believe to be wrong or defamatory. A bulletin board user
can promptly post areply to an objectionable posting and, in many (though by no means dl) cases, the
reply will reach the exact audience that read the initid posting. These unique features of the Internet
suggest that defamation law should be applied carefully to Internet communications, lest the threat of
being held lidble for defamation chills Internet users from engaging in the types of soirited discussons
that have become the norm.

In determining what rules to apply to Internet defamation, the Court dso must weigh the
potentialy chilling effect of any rule that would dlow breach of the congtitutiond right to spesk
anonymoudy without notice and without any showing of need or merit. Traditiond defamation cases
typicdly involve speakers whose identity is readily ascertainable. In contrast, Internet defamation cases,
or at leest those that involve interactive fora such as bulletin boards, typicaly involve anonymous
speskers. The Supreme Court has recently reaffirmed the congtitutiona right to spesk anonymoudly,

see Mclntyre v. Ohio Elections Commission, 514 U.S. 334, 342 (1995), and at least one federal court

has recognized the importance of protecting anonymous speech in the Internet context. See Miller, 977
F. Supp. at 1231.
After weighing these vaues, amid believe that anonymity should be breached only when

necessary. In this case, there are two deficiencies on the face of the Complaint that should cause the



Court to regject an attempt to breach anonymity. First, the Complaint does not have sufficient specificity
to identify the persons sued (even by screen name) or the statements aleged to be defamatory.

Second, the Complaint does not establish that this Court hasjurisdiction. Until those deficiencies are
cured, the Court ought not take an action that breaches anonymity.

If aComplaint isfiled that isfacidly sufficient in this case, amid suggest that the Court take the
following steps to protect the Defendants rights. Firgt, to protect the Defendants rights to procedurd
due process, the Court should not enforce any subpoena that would disclose Defendants: identity until
each Defendant has received notice of the Complaint and the subpoena. Notice could be effected in a
least two ways. The Court could order Plaintiff to provide notice by posting the relevant information on
the online bulletin board that contained the dlegedly offending satements, or by sending notice to email
addresses associated with the relevant screen names. In addition, the Court could order Y ahoo! and
AOL to natify the persons identified by the screen names listed in Plaintiff-s subpoena.

Second, the Court should structure the case in order to balance Plaintiff=s right to proceed with
Defendants right to communicate anonymoudy. For example, severd issuesin the case should be
resolved without the need to breach Defendants: anonymity. The Court should require Plantiff to
litigate these issues before dlowing disclosure of Defendants identity. It isdifficult to predict such issues
without more specific information than Plantiff has provided in the Complaint, but these issues may
include the defense that Defendants: statements were congtitutionaly protected opinion, a defense that
can be decided by the Court as a matter of law without regard to the identities of Defendants. In
addition, amid argue that the Court should require Plaintiff to establish actud, financid damages before

breaching Defendants right to anonymity.
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Argument

|. THE COURT SHOULD GRANT THE MOTIONS TO QUASH AND SUA SPONTE DISMISS
THE COMPLAINT WITHOUT PREJUDICE OR REQUIRE THAT AN AMENDED
COMPLAINT BE FILED.

A. The Complaint Is So Lacking in Specificity That the Court Should Dismiss It Sua Sponte or
Require that An Amended Complaint Be Filed.

A complaint must plead the facts with sufficient specificity that a defendant can determine that he
or sheisbeing sued and the facts that form the basis for the action. FHa. R. Civ. P. 1.110(b)(2) (AA
pleading which setsforth aclam for rdief . . . must Sate a cause of action and shdl contain.. . . (2) a
short and plain statement of the ultimate facts showing that the pleader is entitled to rdief.() (emphasis
added) This Complaint failsin both respects. Firg, it isnot possble for any individua to determine if
he or sheisadefendant in this case. Understandably, no actua persons are named. Less
understandably, eight people are sued, but only two screen names are even mentioned. The bulletin
board on which the dlegedly offending messages were posted is not mentioned. Most disturbingly, the
content of the dlegedly offending messagesis not reproduced. Thus, if a person who had posted
information about Plaintiff anywhere on the Internet were to read this Complaint, there is no means by
which that person could determine if he or she is a defendarnt.

Because the messages are not mentioned, or linked to any particular spegker, it isnot possible
for anyone to determine what postings have offended the Plaintiff.? If the person(s) who uses the screen

namesthat are listed in the Complaint (or anyone ese who suspects he or she might be a defendant)

8 Asfar asthe Complaint makes dlear, Plaintiff may be aleging that al of the speskers on the
bulletin board are liddle for al of the postings, aform of collective responsbility unsupported by law.

11



posted more than one message, it would not be possible to determine whether Plaintiff is alleging that
one or more of the messages were offensve. 1t would thus not be possible to determine if any defenses

existed.?

® In the early evening prior to service of this Brief, amidi learned that an Amended Complaint
had been filed. Amid immediately obtained a copy of the Complaint dated February 17, 2000. That
Complaint is more specific than the origind Complaint discussed in the text. However, it suffersfrom
the same fundamentd problems. The Amended Complaint purports to sue 11 people (8 John Does and
3 identified screen names). One of the screen names identified in the origind Complaint has been
dropped from the Amended Complaint but remains the subject of asubpoena. It isnot possibleto tdl if
that person remains a possible defendant. Moreover, it appears that none of the subpoenas asked for
information about one of the new screen names listed in the Amended Complaint. The Amended
Complaint does not list the screen names for the 8 John Does or the messages they posted thet are
aleged to be actionable. Mogt of the screen names for which subpoenas have been issued are till not
mentioned in the Complaint and their postings are not identified. It is till not possible for anyone other
than the three listed screen names to know if they are defendants.

12



In Columbia Insurance Co. v. SEESCANDY, Inc., the court hdd that it would not breach the

anonymity of an Internet poster without first requiring Plantiff to show the adequacy of the Complaint.
185 F.R.D. 573, 578-80 (N.D. Cal 1999). A[Pjlaintiff should establish to the Court:s satisfaction that
plaintiff-s suit againgt defendant could withstand amotion to dismiss. A conclusory pleading will never
be sufficient to establish this dement.§ 1d.

Because the Complaint is S0 lacking in specificity, it should be dismissed sua sponte or the

Court should require that an adequate amended Complaint be filed.

B. The Court Should Dismiss the Complaint for Lack of Persond Jurisdiction.

This case must be dismissed if the Court lacks persond jurisdiction over Defendants. See Fla.
R. Civ. P. 1.140(b)(2). The Complaint makes no alegations to establish that the Court has, or even
that it could have, persond jurisdiction over Defendants. Based on the alegations of the Complaint, the
only conceivable basis for persona jurisdiction is the mere posting of a message to an Internet bulletin
board that is accessible in Dade County, Florida. The postings at issue in the case can be read by al
Internet users worldwide, including those in Dade County, Horida. The overwheming weight of

authority holds that posting content on the Internet that is generdly avalableto dl Internet usersis

19 The SEESCANDY court aso required the plaintiff to (1) Aidentify the missing party with
aufficient specificityd to dlow determination of whether Adefendant isared person or entityd; (2)
Aidentify al previous steps taken to locate the eusive defendant(l; and (3) Afile arequest for discoveryl
with the court, indicating, inter dia, the justification for the request. 1d. at 578-80.
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insufficient to establish persond jurisdiction over a defendant. See Bensusan Restaurant Corp. v. King,

126 F.3d 25 (2d Cir. 1997), df-g 937 F. Supp. 295, 301 (S.D.N.Y. 1996) (A[C]reating a[web] Ste,
like placing a product into the stream of commerce, may be felt nationwide - or even worldwide - but,

without more, it is not an act purposefully directed toward the forum statef)); Mink v. AAAA Dev. LLC,

190 F.3d 333 (5th Cir. 1999) (same); Cybersdll, Inc. v. Cybersdl, Inc., 130 F.3d 414 (Sth Cir. 1997)

(same); Zippo Mfg. Co. v. Zippo Dot Com, 952 F. Supp. 1119, 1124 (W.D. Pa. 1997) (same); see

aso Pres-Kap, Inc. v. System One, Direct Access, Inc., 636 So. 2d 1351 (3d DCA Fla

1994)(holding that out-of-state defendant=s use of computer database physicaly located in Floridawas
insufficient to establish persond jurisdiction in Horida).
Thereisauthority in Florida that would permit a party to file an action and then engage in

discovery to establish jurisdiction. Gleneagle Ship Mgmt. Co. v. Leondakos, 602 So. 2d 1282 (Fla.

1992). However, in Gleneagle, the plaintiff had obtained service on the defendant and had dleged a
bassfor jurisdiction. Moreover, the defendant=s identity was known and the congtitutiona right of
anonymous speech was not implicated. At the very leadt, this Court should refrain from permitting
discovery to establish jurisdiction until the plaintiff proffers evidence to support the clam of persond

jurisdiction. See, e.g., SEESCANDY .com, 185 F.R.D. a 578 (requiring plaintiff in action against

anonymous online defendant to Aidentify the missing party with sufficient specificity such that the court
can determine that defendant is ared person or entity who could be suedil in order to Aensure that
federa requirements of jurisdiction and judticiability are satisfied.f). If Plantiff proffers sufficient
evidence, the Court should then consider additiond actions to protect Defendants: right to communicate

anonymoudy while determining whether persond jurisdiction has been established over Defendants.
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Seeinfra a 22-31. For example, the Court could accept in camera evidence from Defendants to

edtablish lack of persond jurisdiction without revedling Defendants: identity to Plaintiff.

[l. THE COURT MUST CONSIDER THE VALUES IMPLICATED BY THE NOVEL CONTEXT
OF THIS CASE.

A. The Nature of the Internet

The Internet promises to transform the First Amendment Amarketplace of ideas) from ided to

redity. See Abramsv. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting) (A[T]he best

test of truth isthe power of the thought to get itself accepted in the competition of the market.f); Red

Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969) (Alt is the purpose of the First Amendment

to preserve an uninhibited marketplace of ideas in which truth will ultimately prevall . . . .0). Witha
reaivey smdl initid investment, any Internet user can bypass editors and publishers to spesk directly to
an audience of millions. Freedom of the press, as one court noted, is no longer Alimited to those who
ownone( Reno, 31F. Supp. 2d a 476 (entering preliminary injunction againgt enforcement of 47
U.S.C. * 231 of the Child Online Protection Act). The democratic nature of discussion on the Internet
means that the Internet speakers need not win the gpproval of the mainstream mediain order to be
heard: Internet speskers are free to define for themsalves what topics are worthy of discusson. Almost
inevitably, therefore, Internet discussions tend to be more lively and free whedling than discussonsin the
mangtream media, Smply by the virtue of the fact they include more participants and more perspectives.
The democratic nature of Internet discussions is supported by the convention of anonymity.

Most Internet speakers apply pseudonymous Ascreen names) when discussing atopic on an Internet

15



bulletin board. The use of pseudonyms forces the audience to judge a speaker-s arguments based on
the words aone rather than the identity of the spegker. 1t aso dlows Internet usersto experiment with
unpopular ideas or opinions and to speak fredy without fear of retdiation in the Areal world.@

Bulletin board conventions governing tone and tenor of discussions dso foster debate that is

Auninhibited, robust, and wide-open.;' New York Times Co., 376 U.S. a 270. A financia board like

the one a issue here istypicaly devoted to discusson of a particular company (in this case, Hvide
Marine, which islisted by the ticker symbol AHMARG(). Discussion of factua information about the
company and its management is common, but so too are idle speculation about its future stock price,

random musings about its prospects, and even Aoff-topicl trivia. See Biospherics, Inc. v. Forbes, Inc.,

151 F.3d 180, 184 (4th Cir. 1998) (noting the speculative nature of stock tips). Board discussion
resembles informa spoken conversation more than formal written conversation, and speed and
spontaneity are more important than precise factua accuracy. Indeed, speed and spontaneity are prized
so much that grammar, spelling, and punctuation are often disregarded, and hyperbole, exaggeration,
and other emotiona rhetoric are as prevaent as (if not more prevaent than) rationd ddiberation. Any
person who frequents the boards quickly learns to Aread between the linesi to gauge a poster=s
credibility and to ascertain the poster-s meaning, and any court seeking to determine the meaning of an
alegedly defamatory posting must do the same.

In deciding how expansively to apply defamation law to the ingtant case, the Court should dso
condder a plaintiffzs Asaf-help@ remedy. Internet bulletin boards provide an opportunity to test the free

gpeech principle that the answer to speech with which we disagree is more speech. New York Times

Co. v. Sdllivan, 376 U.S. at 270 (>[T]hefitting remedy for evil counsdsis good ones(). Unlike

16



someone defamed in the Miami Herdd, someone who disagrees with a bulletin board post can go onto
the bulletin board and post a message disagreeing with or correcting the prior message. See Miami

Herdd v. Tornillo, 418 U.S. 241 (1974) (holding uncongtitutiona Floridees Aright of reply@ law, which

forced newspapers to give space to paliticians to reply to criticism). Plaintiff in this case could go onto
his company=s bulletin board and respond to Defendants statements; such aresponse would likely
reach virtudly dl of those who read the criticiams he found objectionable. Thisis epecidly true
because financid boards devoted to a single corporation (like Y ahoo!=s AHMAR( board) are likely to
have alimited number of repest vistors, thereby increasing the chance that Plaintiff-s response would
reach many, if not dl, of the origina readers. This self-help remedy is concededly imperfect: any
message board user can ingantly republish a defamatory message smply by forwarding it to a different
discusson forum. Nonetheless, the existence of an immediate right to reply to any defamatory
Satements suggests courts should exercise caution in evauding a plaintiff=s unsupported alegations that
adefamatory posting caused him harm.

Courts dso should be sengtive to the threat that breaching Defendants: anonymity will chill
robust public discussion on the Internet. The democratic nature of the Internet means that unlike
traditiona media speskers, Internet speskerstypicaly do not have professond training to judge the
credibility of the information they post, editors to peruse their posts for problems, lawyersto advise
them of the complexities of defamation law, or libdl insurance to pay large judgments. If speskersface
ligbility for casud remarks made on Internet bulletin boards, they are unlikely to hire counse to review
their speech before posting. Insteed, they are likely to refrain from spesking entirely or to steer far

away from any gpeech that might risk ligbility. See Frederick Schauer, Fear, Risk and the First

17



Amendment: Unraveling the AChilling Effectl, 58 B.U.L. Rev. 685, 693 (1978) (ADeterred by the fear

of punishment, some individuas refrain from saying or publishing that which they lawfully could, and
indeed, should.f). Thus, liaility in this context could easily chill speech, preventing the Abreathing

spacel) essentid to the Firs Amendment. New York Timesv. Sullivan, 376 U.S. 254, 271-72

(1964)(A[T]he pdl of fear and timidity imposed upon those who would give voice to public criticism is
an amosphere in which the First Amendment freedoms cannot survive).

The potentid chilling effect is magnified by the ease with which plaintiffs can bring a defamation
action for any online criticiam. In the last year and a hdf, plaintiffs have increasingly used the courts to

seek to breach Internet anonymity. Eleanor Abreu, EPIC Blagts Y ahoo for Identifying Posters, The

Industry Standard, & 2 (Nov.10,1999)
<http://ww.thestandard.com/articles/display/0,1449,7564,00.html 202>; Bruce Kdler and Peter

Johnson, Online Anonymity: Who is John Doe, 5 BNA Electronic Com. and Law Rep. 70 (Jan. 10,

2000). Asinthiscase, plantiffstypicaly can make out a primafacie case for libel without any proof of

financid harm. See Restatement (Second) of Torts * 559 cmt. d (1977). Once aplantiff fileshis

complaint againgt anonymous John Does, it is ardatively smple matter to obtain a subpoenato have a
web host such as Yahoo! or an Internet service provider (ISP) such as AOL turn over the names and
addresses of the Doe defendant. Prior to responding to such a subpoena, web hosts and | SPs are not
now required to provide any notice to a poster that someone is seeking information about him. Some

| SPs provide notice as a matter of policy; some do not. Posters often do not have an opportunity to file
amoation to intervene to prevent breach of their anonymity. If the ISP does comply with the subpoena,

it will normally do so before any court has had an opportunity to review the matter to determineif it is
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even facidly sufficient. Thus, any party can potentidly file afrivolous suit and use the court processes to
breach the confidentidity of the spesker. Evenif aplaintiff pursues his suit no farther, the person sued
may have dready surrendered important First Amendment rights.

The preceding discussion suggests courts must adapt defamation law to the unique nature of
Internet discourse: the need for aremedy for defamation may be less compelling in the context of the
Internet, and the danger of chilling robust participation may be greater. Courts adso should be careful to
prevent the misuse of court processes Smply to breach online anonymity.

B. Anonymity

The Firs Amendment protects anonymous speech both in our society at large and on the
Internet specificadly. As described in the Supreme Court=s most recent anonymous speech case,

Mclintyre v. Ohio Elections Commission, 514 U.S. 334 (1995), the United States has a strong tradition

of anonymous speech in both literary and political contexts™ The Court cited Mark Twain (Samuel
Langhorne Clemens), O. Henry (William Sydney Porter), and Benjamin Franklin as examples of
famous literary figures who wrote under pseudonyms. 514 U.S. a 341 n. 4. Inthe palitical arena, the
Court found the tradition of anonymity to be Amost famoudy embodied in the Federaist Papers,

authored by James Madison, Alexander Hamilton, and John Jay, but sgned >Publius-( 514 U.S at 343

1 The Supreme Court has long recognized the importance of anonymity. In Taley v. Cdifornia, 362
U.S. 60, 65 (1960), the Court decided that a municipa ordinance preventing the distribution of
handbills without the name and address of the author was void on its face, and stated, Aldentification
and fear of reprisd might deter perfectly peaceful discussions of public matters of importancel More
generdly, the Court added: AAnonymous pamphlets, brochures and even books have played an
important role in the progress of mankind. Persecuted groups and sects from time to time throughout
history have been able to criticize oppressive practices and laws either anonymoudy or not at al.@ 1d. at
64.
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n.6. The Court noted that the Anti-Federdists so used pseudonyms, id, and that the tradition of
anonymous political speech in America stretched back toAthe pre-Revolutionary War English
pamphleteer, >Junius: whose true identity remains amysery.( 1d.

Mclntyre struck down an Ohio law that prohibited the distribution of anonymous campaign
literature, holding that the law encroached upon the First Amendment freedom to publish anonymoudly.
See 514 U.S. a 342.The Court recognized that an author=s motive for spesking anonymousy may be
Afear of economic or officid retdiation,d Aconcern about socid ostracism, or merely . . . adesreto
preserve as much of oness privacy aspossblef 1d. at 341-42. The Court nonetheless stated:

Whatever the motivation may be, at least in thefidd of literary endeavor, the interest in having

anonymous works enter the marketplace of ideas unquestionably outweighs any public interest

in requiring disclosure as a condition of entry. Accordingly, an author=s decison to remain

anonymous, like other decisions concerning omissions or additions to the content of a
publication, is an aspect of the freedom of speech protected by the First Amendment.

Id. at 342; see dso NAACP V. Alabama, 357 U.S. 449, 462 (1958) (holding that the NAACP could

not be forced to disclose its membership list).
The right to anonymous speech is sufficiently strong thet at least one court has relied on thisright
to deny a defamation plaintiff discovery about the identity of the speaker who placed an anonymous

advertisement in aloca newspaper. See Rancho Publications v. Superior Court, 68 Cal. App. 4th 1538

(1999)(holding that a hospitd failed to establish a compdlling interest in breaching the anonymity of the
persons who placed the ad). The court found that the public interest in having anonymous works enter

the marketplace of ideas Aunquestionably outweighs any public interest in disclosure. . . .0 Id. at 1547

(quoting Mclintyre).
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In arelated context, afederd digtrict court explained that Adisclosure of anonymous news
sources without firgt inquiring into the substance of alibd alegation would utterly emasculate the
fundamentd principles that underlay the line of cases articulating the congtitutiond restrictions to be

engrafted upon the enforcement of ate libel laws@ Southwell v. Southern Poverty Law Center, 949 F.

Supp. 1303, 1311 (W.D. Mich. 1996). The Southwell court thus held that summary judgment for
defendant in a defamation case may be Aproper even without disclosure of a confidentia source, if the
plantiff fallsto produce evidence that the article in question is ether 1) inherently improbable, or is 2)
published with serious doubts about the truth of its contents@ 1d. at 1311. Severd cases have even
gated that anonymity must be protected even if the plaintiff is thereby foreclosed from recourse for

defamation. See Adamsv. Frontier Broadcasting Co., 555 P.2d 556, 557 (Wyo. 1976)(A[W]e are

compelled to rgect the requirement of censorship in favor of safeguarding the fundamentd right of free
speech even though this result forecloses the individual from recourse for defamatiorf);** see also

SEESCANDY.com, 185 F.R.D. 573, 578 (N.D. Cal. 1999)(A[ T]he need to provide injured parties

with aforum in which they may seek redressfor grievances.. . . must be balanced againg the legitimate
and vauable right to participate in online forums anonymoudy or pseudonymoudly. @)
In an anaogous context, the right of reporters to protect their sources, courts have required

defamation plaintiffs to prove the strength of their claim before alowing access to confidentia

12 In Adams, aradio station was deemed not to be lisble in a defamation claim for failing to use an
electronic Adday systemil during an open-mike show to prevent an anonymous caler=s defamatory
comments. The Adams court ultimately concluded that Athe commitment to >uninhibited, robugt, and
wide-operr public debate mugt, in the balance, outweigh the common law right of an individud who isa
public officid or public figure to be free from defamatory remarks( 555 P.2d at 567.
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information. For example, the Eighth Circuit Court of Apped's has noted the importance of keegping the
identities of journaists sources shielded in defamation cases. In balancing the need for confidentidity
versus discovery, the Court must consider

the strength of the movant=s case for libd. AAs a threshold matter, the court should be satisfied
that acdlam isnot frivolous Bruno & Stillman, Inc. v. Globe Newspaper Co., 633 F.2d 583,
597 (1« Cir. 1980). If the case is wesk, then little purpose will be served by dlowing such
discovery, yet great harm will be done by reveation of privileged information. In fact, thereisa
danger in such a case that it was brought just to obtain the names of informants.

Missouri ex rel Classclll, Inc. v. Ely, 954 SW.2d 650, 659 (1997); see also Cervantesv. Time, Inc.,

464 F.2d 986, 994 (8th Cir. 1972) (AThe point of principa importance is that there must be a showing
of cognizable prejudice before the failure to permit examination of anonymous news sources can rise to
the leve of error.f). Smilarly, the Southwell Court feared that failure to Ainquire into the substance of a
libel dlegation would give public figure plaintiffs too much power to harass their critics amply by filing a
libel action. Thus, the Court stated:

Under such aregime, even plaintiffs who suspected their ultimate case would fail on the merits,

could bring lawsuits Smply as a harassment device to pester publishers and try to discover who
was leeking the information they found damaging.

Id.(emphasis added).

This strong tradition of protecting anonymous speech is equdly (if not more) important on the
Internet. The Supreme Court has recognized that the Internet is aAvast democratic fora,i Reno v.
ACLU, 521 U.S. 844, 867 (1997), that alows anyone to become Aa pamphleteer() or Aatown crier
with avoice that resonates farther than it could from any soapbox.( Id. a 870. The use of pseudonyms

contributes to the robust nature of debate online. As one commentator explains, the extensive use of
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pseudonymous identities in cyberspace discusson foranot only allows speakers to experiment with
unconventiond idess; it dso Apromises to make public debate in cyberspace less hierarchica and
discriminatory than real world debate to the extent that it disguises status indicators such asrace, class,
gender, ethnicity and age that dlow dlite speakers to dominate red-world discoursel Lyrissa Barnett

Lidsky, Slencing John Doe: Defamation & Discourse in Cyberspace, 49 Duke L.J. 101, 142-43

(forthcoming Feb. 2000).

Recognizing the vaue of anonymity online, the Tenth Circuit, as well asdidtrict courtsin Georgia
and New Mexico, found that sate laws that would have prohibited anonymous and pseudonymous
communications over the Internet violate the free speech protections of the First Amendment. In Miller,
the court struck down a Georgialaw that would have made it a crime to Afalsdly identify@) onesalf online,

See 977 F. Supp. a 1230. The court reasoned that Abecause >the identity of the speaker isno
different from other components of [a] document=s contents that the author is free to include or excluder
the Satute . . . condtitutes a presumptively invalid content-based restriction.@(t 977 F. Supp. at 1232

(ating Mclintyre, 514 U.S. at 340-42); seedso ACLU v. Johnson, 4 F. Supp. 2d 1029, 1033

(D.N.M. 1998); &f-d, 194 F.3d 1149 (10th Cir. 1999) (holding that state Aharmful to minorsi law
violated the First Amendment Abecause it prevents people from communicating and accessing
information anonymoudy, @ and citing Mclntyre for the principle that anonymity isAan honorable tradition

of advocacy and of dissent(l). Both Miller and Johnson are rooted in the Supreme Court=s 1997

decisonin Renov. ACLU, 521 U.S. 844 (1997).2

3 1n Reno, the Supreme Court struck down a portion of the Communications Decency Act, finding
Congress legiddtive attempt to regulate Adecencyl on the Internet an uncongtitutiona burden on First
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Like the courts, legd scholars recently have advocated greater protection for anonymity on the
Net. Because the medium is such a new one, scholars have often drawn comparisons to other areas of
the law where courts have developed tests to protect anonymity. See, e.q., George P. Long, 111,

Comment: Who Are Y ou?: Identity and Anonymity in Cyberspace, 55 U. Aitt. L.

Rev. 1177, 1205-06 (1994) (noting that under federa wiretap standards, it is only with an initial
showing of probable cause that ajudge may authorize the interception of wire, ord, or eectronic
communications, and stating that the showing is necessary in order to avoid Acapricious disclosures of

identity@); David Post, Pooling Intellectud Capitd: Thoughts of Anonymity, Pseudonymity, and Limited

Liability in Cyberspace, 1996 U. Chi. Legd F. 139, 166-67 (arguing that online standards for

disclosure of identity should be constructed like corporate shareholder inspection laws, dlowing access

to private user information only after a plaintiff=s showing of probable success); Lyrissa Barnett Lidsky,

Amendment speech. Reno, concentrating on the overbreadth of the Satute as fashioned, did not directly
address the role of anonymity in a defamation context. The Court did, however, address the burdens
posed by an age verification system that would force users to provide identification before accessing
Aindecency.@ The Court stated that the requirement Awould discourage users from accessing
their sites.f 1d. a 856 (emphasis added). Elsawhere the Court noted that A>There is evidence
suggesting that adult users, particularly casud Web browsers, would be discouraged from retrieving
information that required use of a credit card or password:( 1d. at 857 n. 23. The Reno Court thus
reasoned that the inability to access speech anonymoudy would have a chilling effect on protected

Speech.
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Silencing John Doe, supra, & 126 (arguing that one way to fight the chilling effect of suits being brought

againgt John Doe defendantsiis to invoke the congtitutiona opinion privilege).

1. 1F A FACIALLY SUFFICIENT COMPLAINT ISFILED, THE COURT SHOULD PROTECT
DEFENDANTS: DUE PROCESS AND ANONYMITY RIGHTS.

1. The Court Should Require Notice to Be Given To Defendants Before Breaching
Anonymity.

One of the mogt lementary principles of procedura due processisthe right to notice and the

opportunity to be heard. Goldberg v. Kely, 397 U.S. 254, 267 (1970); Mullane v. Centra Hanover

Bank & Trust Co., 339 U.S. 306, 314 (1950) (AAn dementary and fundamentd requirement of due

process in any proceeding which isto be accorded findity is notice reasonably calculated, under dl the
circumstances, to gpprise interested parties of the pendency of the action and afford them an

opportunity to present their objections.(); LaChance v. Erickson, 522 U.S. 262, 266 (1998) (AThe

core of due processis the right to notice and a meaningful opportunity to be heard.f).

In this case, there is no evidence that the affected persons -- the Internet posters named in the
Complaint and the subpoenas to AOL and Y ahoo! -- have received notice of the lawsuit or the
subpoenas.* If the posters receive no notice, and AOL and Y ahoo! comply with the subpoenas, the
posters will have no opportunity to object to the disclosure of their identity. Thus, lack of notice will
effectively and permanently abridge the posters Firs Amendment rights to communicate anonymoudyy,

in addition to violating their due processrights.

1 addition to the condtitutional reguirement of notice, movant has argued that Florida statutes
require notice to the parties of athird person subpoena. (Mov.:sMot. 2 at I); (Mov.:sMot. 3 at I).
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Pantiff suggeststhat in the context of this case, notice to affected personsisimpossible. (M.=s
Mot. & 19). That isincorrect. Notice can be effected in at least two ways. First, Plaintiff should be
required to provide notice by posting the relevant information on the online bulletin board that contained
the dlegedly offending statements, or by sending notice to e-mail addresses known to be associated
with the relevant screen names listed in the Complaint and the subpoenas. While this type of notice may
not result in actud notice to dl affected persons, it is certainly far preferable to providing no notice
whatsoever. See, e.g., Ha R. Civ. P. 1.220(d)(2) (requiring that members of class receive notice Ain
the manner determined by the court to be the most practicable under the circumstancesi); Fed. R. Civ.
P. 23(c)(2) (requiring that members of a class receive Athe best notice practicable under the
circumstances). The online notice should inform the reader that this action has been filed, and that
subpoenas have been issued to Y ahoo! and AOL seeking information about certain screen names. The
notice should aso inform the reader that any person affected by the lawsuit or the subpoenas has aright
to fileamotion in court to contest them. The Court should aso require that the notice include eectronic
copies of the Complaint and the subpoenas.

In addition, the Court should order Y ahoo! and AOL to provide notice to the personsidentified
by the screen names listed in the subpoenas. Circuit courts have the power to issue Aall writs necessary
or proper to the complete exercise of their jurisdiction.¢ Fla. Congt., art. V, *5. That power
unquestionably includes the power to issue orders to non-parties to ensure the proper adminigtration of

justice. See, e.q., United Statesv. New Y ork Telephone, 434 U.S. 159 (1977) (A courts power

extends Ato persons, who though not parties to the origind action or engaged in wrongdoing, arein a

position to frustrate the implementation of a court order or the proper administration of justice.);
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Provident Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102 (1968) (noting that court

has an independent duty to protect indispensable parties, and when necessary, should Aon its
own initiative, take steps to protect the absent party()); Fed. R. Civ. P. 23(e) (requiring that class
action shall not be dismissed or compromised without Anatice . . . . given to dl members of the dlassin

such manner as the court directs))); Greenfield v. Villager Indudtries, Inc., 483 F.2d 824 (1973) (noting

that due process requires Aindividua noticeto al [class) members who can be identified through
reasonable effortf). Because Yahoo! and AOL are the only entities with knowledge of the identity and
contact information associated with the screen names listed in plaintiffs: subpoenas, the Court can and
should require Y ahoo! and AOL to provide such individuals with notice of the subpoenas affecting
them. Of course, the proponent of the subpoenawould have to bear reasonable costs incurred by
Yahoo!, AOL, or other ISPsin providing notice. The requirement proposed here will ensure that the
interested parties receive notice before their due process and First Amendment rights may be

abridged.™

PP aintiff suggests that Movant does not have standing to object to the lack of notice to
defendants. (F.-sMot. & 9). Amid take no position on this question, but believe that the Court itsalf
must ensure that its processes are utilized only after affected parties have recelved adequate notice and
an opportunity to be heard.
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Paintiff argues that Movant and other posters have no right to object to the subpoenas because
they have no legitimate expectation of privacy in ther identity, citing the Yahoo! Terms of Service,
which gaes that Yahoo! will disclose information necessary to identify persons who post defamatory
comments. (F.=s Opp. & 29-32). Thisargument iscircular, because it assumes that the postings arein
fact defamatory, which has not yet been resolved by the Court. Moreover, the question is not whether
the pogters have alegitimate expectation that Y ahoo! will protect their identity, but rather whether
governmental processes -- like the subpoenas issued in this case -- can be used to abridge their right to
gpeak anonymoudy without any notice or opportunity to be heard. Because adequate notice has not

been given, dl of the subpoenas should be quashed.*®

B. The Court Should Resolve Applicable Defenses Prior to Ordering Disclosure of Defendants
| dentities.

If the Complaint is dismissed, or the subpoenas quashed, for any of the reasons suggested
above, the Court need not reach the further questions discussed in this Brief, asthey are likely to be
moot. However, in the event that Plaintiff is able to establish that a Defendant has received service of
the Complaint (but remains anonymous),” and the Court determines that it has persond jurisdiction

over that Defendant, then the Court will have to determine what further steps, if any, it should take to

1% The Court has an obligation of its own to protect the rights of litigants. Thus, the Court
should quash not only the subpoenas seeking information about movant, but al of the subpoenas.

17 pjustthefactgack@ has obviously obtained actual notice of the Complaint and has appeared
by counsd. However, it is not possible to determine from the face of the Complaint whether
Ajustthefactgack( is a prospective defendant. If he were, amid take no position on whether the actua
notice is sufficient to condtitute service.
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protect Defendants rights to anonymous speech. See generdly SEESCANDY.com,185 F.R.D. a

573; Southwell v. Southern Poverty Law Center, 949 F. Supp. at 1303.

There are anumber of defensesto defamation. Some of those defenses can be resolved on a
moation to dismiss or amotion for summary judgment without the need for the identity of the defendant
to be revedled. The Court can resolve as amatter of law,*® for example, whether Defendants
datements are condtitutiondly privileged statements of opinion without requiring disclosure of the
identities of the Defendants. Opinion, in its ordinary sense, refers to statements couched in loose,
figurative or speculative language or Satements that are purely subjective expressons of spegker=s

viewpoint. In Milkovich v. Lorain Journd Co., 497 U.S. 1 (1990), however, the Supreme Court

rejected a Awholesde defamation exemption for anything that might be labeled opinion.d 1d. at 18.
Instead, the Court defined congtitutionally protected opinion to include only those statements that do not
Aimply afase assertion of fact.f) 1d. a 19. Two generd categories of Satementsfit this definition. The
first isa statement on amatter of public concern that is not cgpable of being proved fdse. See 497

U.S. at 20.*° A second category of privileged opinion is a statement that Acannot >reasonably be

'8 In Milkovich v. Lorain Journd Co., 497 U.S. 1 (1990) the Supreme Court crested some
confusion with regard to this issue by suggesting that the Adispositive questiond) in that case was whether
areasonable fact finder could conclude that the statements at issue implied an assertion of fact. Id. at
21. However, lower courts both before and since Milkovich have trested the issue as a matter of law.
See, eq., Lewisv. Time, Inc., 710 F.2d 549, 553 (Sth Cir. 1983) (question of law); Ollman v. Evans,
750 F.2d 970 (D.C. Cir. 1984) (en banc) (stating that the Aoverwheming weight( of authority treets the
iSsue as a matter of law), cert. denied, 471 U.S. 1127 (1985); Dilworth v. Dudley, 75 F.3d 307 (7th
Cir. 1996) (question of law); H.R. Indus,, Inc. v. Kirshner, 899 F. Supp. 995 (E.D.N.Y. 1995).

' The Court cited Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767 (1986) in support
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interpreted as ating actud facts about an individud.@ 1d. Hyperbole, sttire, parody and invective fal
into this second category. Id. The Court has held that protection of such statementsis necessary so

Athat public debate will not suffer from lack of imaginative expresson.f 1d. See adso Greenbelt

Cooperative Publishing Assn, Inc. v. Breder, 398 U.S. 6 (1970) (First Amendment barred newspaper

that characterized ared estate devel oper=s negotiating position with the city as Ablackmail@ from baeing
held liable for defamation, because Aeven the most careless reader(l would have interpreted the

statement as Ano more than rhetorica hyperbolef); Old Dominion Branch NO. 496, Nationd Assn of

Letter Carriersv. Audtin, 418 U.S. 264, 268, 284 (1974) (holding that [abeling the plaintiffs Ascabs)

and invoking Jack Londorrs definition of aAscabl as aAtraitor to his God, his country, his family and his

class) was no more than Aloose, figurativefl language in the context of alabor disoute); Hustler Magazine

v. Fawell, 485 U.S. 46, 50 (1988) (rejecting action for intentiond infliction because the highly offensive
ad parody at issue could Anot reasonably be interpreted as stating actua facts) about plantiff, a public
figure).

It is easy to see how statements made on financid bulletin boards might fdl into the category of
protected opinion. Courts have acknowledged the inherently speculative nature of Ainvestment advice)

even when performed by trained financid andysts. See Biospherics, Inc. v. Forbes, Inc., 151 F.3d

180, 184 (4th Cir. 1998) (finding the dlegedly defamatory statementsin defendant=s Astock tip@ column

to be the author=s Acongtitutionally protected subjective views)); Jefferson County Sch. Digt. v.

of this propostion. In Hepps, the Court held that a plaintiff suing a media defendant for defamation
based on speech of public concern must prove fadty. 1d. at 772.
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Moody:s Investor=s Servs,, Inc., 988 F. Supp. 1341, 1345 (D. Colo. 1997), df=d, 175 F.3d 848 (10th

Cir. 1999); Nationd LifeIns. Co. v. Phillips Publ-g, Inc., 793 F. Supp. 627, 649 (D. Md. 1992);

Morningstar Inc. v. Los Angeles Superior Court, 29 Cal. Rptr. 2d 547 (Ca Ct. App. 1994) (financial

newdetter=s criticiams of plaintiff-s advertissments, titled ALies, Damn Lies, and Fund Advertisements,(
held to be protected as rhetorica hyperbole). When ordinary investors speculate about a corporatiors
prospects and management on an Internet bulletin board, it becomes even more likely that statements
that might look factua when taken out of context are merely hyperbole, speculation, or invective.
Indeed, a corporatiorrs board is likely to be filled with emotiona rants againgt the corporation and its
management any time the stock price drops, and the dia ogue tends to become more heated the lower
the price drops.

Fantiffz=s Amended Complaint contains copies of some of the Defendants dlegedly defamatory
postings. Plantiff dleges, for example, thet the following post implies Flaintiff engaged inillega
accounting practices. AEric HVIDE and MANGLEMENT (s¢) said during the last quarterly conference
cal not three weeks ago that the company HMAR had liquidity for 1999! . . .They knew then they had
amgor problem. . .as shareholders, we should demand a complete ASEC( audit of the company.(
When taken out of context, this post might be viewed as an accusation of illegdity. However, it isclear
that the pogter is not assarting any first-hand knowledge of illegdity but is merely speculating about the
reason for a diguncture between the company:s projections and its actual condition. The poster-s tone
issarcadtic, and it islikely that if the statement were read in the context of the entire Athread of

conversationi on the AHMAR( board, it should be viewed merdly as the hyperbolic venting of a
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frustrated shareholder angered by a sudden changein HMAR:s fortunes® If so, this statement should
clearly be protected as Aimaginative expresson,i 497 U.S. at 20, and an action against the poster could
be dismissed by maotion without revelaion of the poster-sidentity. Thisisnot to say that dl satements
on bulletin boards will condtitute protected opinion: the language of a posting may denote it asfactud, or
the poster may try to induce reliance by implying that he has specid expertise or access to insder
information. Nonetheless, in the ingtant case the Court could easly resolve whether Defendants:
satements congtitute congtitutionaly protected opinion before ordering disclosure of Defendants:
identity.

C. The Court Should Require Flaintiff to Plead and Prove Specia Damages.

In New York Timesv. Sullivan, 376 U.S. 254 (1964), the Supreme Court found that a cause

of action for defamation by public officids must be regtricted to provide the Abreathing spacell required
by the Firs Amendment. The Court therefore held that public officids who brings suit for defamation
must show that the defendant acted with Aactuad maice i.e., knowledge or reckless disregard of fagty,

id. a 280, and the Court subsequently extended this analysis to public figure plaintiffsaswdl.?* Curtis

2 Another post which Plaintiff alegesis defamatory clearly states on its face thet the poster is
merdy engaging in soeculation: Alt is possible that HMAR and ERIK both have some sort of continuing
legd problems. . . . The SEC doesrt investigate small potatoes. . . . If thereisan invedtigation on it=s
because of some sort of omission or commission . . . .( (Amended Complaint & 6a).

21 Plaintiff here likely concedesthat he is a public figure, since he has chosen to plead actud
maice. (Complaint & 16). The Supreme Court outlined the two most important factors in determining
whether an individud isa public figurein Gertz v. Robert Welch, 418 U.S. 323 (1974). Thefirst factor
examines whether the plaintiff has channels of effective communication to rebut a defamatory falsehood.

The second factor is whether the plaintiff voluntarily assumed arole in a public controversy and the
attendant risk of public scrutiny. 1d. Private figures need only plead actud mdice if they wish to
recover presumed or punitive damages. 1d.
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Publishing Co v. Butts, 388 U.S. 130 (1967). Under the actual malice rule, a court cannot impose

defamation ligbility for merely negligent falsehoods, not because such falsehoods are vduable in and of
themselves but because Aerroneous statement isinevitable in afree debatel 376 U.S. at 271-72.
However, the actuad mdice ruleis not well suited to the problems raised by the new Internet
defamation cases. In order to establish actud mdice, a plaintiff must show Asufficient evidence to permit
the conclusion that the defendant in fact entertained serious doubts as to the truth of his publication.; St

Amant v. Thompson, 390 U.S. 727, 731 (1968). Actud malice can be established where the

defendant fabricates astory, bases a story on Aan unverified anonymous telephone cal, @ 1d., publishes
information Aso inherently improbable that only areckless man would put it in circulation,@ 1d., or
publishes despite Aobvious reason to doubt the veracity of [an] informant.§ 1d.

The examples of actud mdice given by the Supreme Court have little to do with the processes
that an ordinary individua (as opposed to ajournalist) goes through before posting a statement on an
Internet bulletin board. The average Internet user does not obtain his information from informants or
other direct sources; nor does he have professond training that would help him evauate the credibility
of information sources. What this evidence suggestsis that while the actud maice sandard may
provide sufficient Abreathing spacel for media defendants, it does not provide (at least as currently
gpplied) sufficient breathing space for the average Internet bulletin board posters. A more fundamenta
problem isthat a defendant=s anonymity ordinarily must be breached in order to litigate the question of
actua mdice because actua mdiceisan inquiry into the state of mind of the defendant. Thus, the actud
malice rule provides no protection to Defendants right to speak anonymoudly, for its protection does
not come into play until anonymity is dready breached.
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Amid suggest that the Court provide the Abresthing spacell necessary for Internet speech to
thrive by requiring Plaintiff to dlege actud monetary damages (i.e., specid damages). See Restatement

(Second) of Torts * 575(b) (1977) (defining Aspecid damages) as Athe lass of something having

economic or pecuniary valuel). Plaintiffs seeking to recover for ord defamation (dander) are often

required to prove special damages. Robert D. Sack & Sandra S. Baron, Libel, Sander, and Related

Problems * 2, at 63 (2d ed. 1994). However, in most cases of written defamation (libdl), plaintiffs can
recover damages without proof of any pecuniary loss whatsoever; damages will be presumed from the
nature of the communication itsalf. See Gertz, 418 U.S. at 349 (describing the common law of
defamation as Aan oddity of tort law, for it alows recovery of purportedly compensatory damages

without evidence of actud loss)); David A. Anderson, Reputation, Compensation, and Proof, 25 Wm.

& Mary L. Rev. 747, 748 (1984) (defining presumed damages and stating that A[t]joday, defamation is
the only tort that dlows substantial recovery without proof of injury@). The justification for dlowing
presumed damages is that harm to reputation Aoccurs in ways that are too subtle to provei David W.

Robertson et. a, Cases and Materiadls on Torts 714-15 (1st ed. 1989). The practical effect, however,

isto make it easy for aplantiff to sue for defamation any time he comesin for harsh criticism. See

George W. Pring & Penelope Canan, SLAPPs. Getting Sued for Speaking Out 1-2, 217 (1996)

(noting that defamation suits increasingly are brought to punish citizens for speaking out on matters of
public concern). The threet that plaintiffs will use defamation actions to harass their criticsis particularly
potent in the context of a case like the ingtant one: for many bulletin board posters, the threat of having

thelr identities reveded is enough to chill them into slence. Amid suggest that the Court counter this
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threet by requiring Plaintiff to make out a primafacie case that he has suffered actud financid loss.
Further, amid suggest that if an anonymous Defendant challenges the vdidity of that dlegation, Plaintiff
should be required to establish that heislikely to succeed in proving speciad damages. Such proof must
be made prior to any order that would have the effect of breaching the anonymity of Defendants.
Severd jurisdictions have dready abolished presumed damagesin dl defamation cases, and it seems
particularly appropriate to do s0 in the context of Internet defamation, given the marked smilaritiesto

gpoken rather than written conversation. E.g. Murphy v. Supreme Court, 331 Ark. 364 (1998);

Zodler v. American Family, 17 Kan. App.2d 223 (Ct. App., Kansas, 1992).

In this case, Plaintiff would be required to amend or refile the Complaint to alege such damages
and any Defendant(s) could, upon motion, require Plaintiff to provide the factud basis that would
edablish alikelihood of success on that alegation. Although Plantiff-s Amended Complaint alleges that
he was fired as areault of the dlegedly defamatory postings, Plaintiff-s dlegation are insufficient dueto a
lack of evidence of causation, particularly in a Stuation where causation isimprobable. If Plantiff
establishes ultimate facts to support causation, and no other impediments exist, Plaintiff-s case could
proceed.

Conclusion

For all these reasons, amid respectfully suggest that the Court grant the motions to quash, and

sua sponte dismiss the Complaint without preudice or require that an amended Complaint be filed that

is adequate.
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