Inthis case, acounty officda who logt his re-dection campaign seeks to identify a condtituent who
criticized hmand hisfelowincumbent public offidasinaseriesof emals before and after the dection. The
emalls denounced certain wasteful public expenditures and the county budget deficit which, the writer fdlt,
was the consequence of such expenditures, and satirized the public officias by placing their heads on
photographs from series such as “Hogan's Heroes” and “ Star Wars.” The officid clams that the emals
were libelous and that, under the Texas Election Code, communications about an el ection cannot be made
anonymoudy. However, theemailswere pure expressionsof opinion and are not actionable asdefamation.
Moreover, the statements are not dleged either to have been fdse, or to have been made with actud
madice. In addtion, emails do not fdl within the satutory definition of “politica advertiang,” and, even if
they did, plaintiff does not have standing to sue over adleged violations of the advertiang identification
provisons of Texaseectionlaw. Becausethe First Amendment guaranteestheright to spesk anonymoudy
unlessthat right is abused, and because there is neither dlegationnor evidence that the speaker committed
any actionable wrong, the subpoena should be quashed.

STATEMENT OF THE CASE

The Internet is a democratic inditution in the fullest sense. It serves as the modern equivalent of
Speakers Corner inEngland'sHyde Park, where ordinary people may voicether opinions, however dlly,
profane, or brilliant they may be, to dl who chooseto read them. Asthe Supreme Court explained in Reno
v. American Civil LibertiesUnion, 521 U.S. 844, 853, 870 (1997), "Fromthe publisher's point of view,
[the Internet] congtitutes a vast platform from which to address and hear from a worldwide audience of
millions of readers, viewers, researchers, and buyers. . . . Through the use of chat rooms, any personwith
aphone line can become atown crier with a voice that resonates farther than it could from any sogpbox.

Through the use of Web pages, . . . the same individud can become a pamphleteer.” The Court held,



therefore, that full First Amendment protectionappliesto speechonthe Internet. 1d. Or, as another court
put it, “[defendant] is free to shout ‘ Taubman Sucks!” from the rooftops . . .. Essentidly, thisiswhat he
hasdone inhisdomain name. The rooftopsof our past have evolved into the internet domain names of our
present. We find that the domain name isatype of public expression, no different inscope thana billboard
or apulpit, and Mishkoff has a Firsdt Amendment right to expresshis opinionabout Taubman.” Taubman
v. WebFeats, 319 F.3d 770, 778 (6" Cir. 2003).

Fantiff Jmmy Cokinos is a Jefferson County Commissioner. Since 1999, when the County
enjoyed a substantia surplus and reserves, the County has been spending in excess of its revenues, with
the result that, in the upcoming fiscd year, a large tax increase has been required to meet expenditures.
E.g., Gdlaspy, Fund Surplus Has Dwindled, Beaumont Enterprise, Sept, 26, 2004, page AL
Consequently, the incumbent officeholders became the focus of a public debate about the wisdom of a
variety of expenditures, including large expenditures for an entertainment center at Beaumont's Ford Park
and a public subsidy for a private golf course at Pleasure Idand.  Some members of the public aso
question whether individua members of the County Commisson are sufficently independent or whether
they are dlowing themsdves to be guided too much by the current County Judge, Carl Griffiths E.g.,
Editorid, Ford Park Issues Require Decisive Action by County, Beaumont Enterprise, Mar. 10, 2004,
page A10; Gdlaspy, Ford Park is Big Target, Beaumont Enterprise, Feb. 22, 2004, page A6; Weaver,
Officials Field Complex Questions, Port Arthur News, Jan. 8, 2004,
http://www.panews.com/articles’2004/01/08/news/export9.txt; Weaver, Unity Rally StartsCampaign
to Change County Government, Port Arthur News, Oct. 23, 2003,

www.panews.com/articles’2003/10/23/news/export30.txt; KDFM News, Jefferson County
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Commissioners Approve Budget; Opponents Pack Courtroom and Speak Out, Sept. 29, 2003,
http:/Amww.kfdm.com/engine.pl 2station=kfdmé& id=2914& template=pagesearch.shtml; KDFM News,
County Department Heads Ask Commissioners Not To Cut Employees Salaries; They Say All
Taxpayers Should Have To Pay For The County's Budget Woes, Sep. 10, 2003,
http:/Amww.kfdm.com/engine.pl 2station=kfdm& i1d=2725& template=pagesearch.shtml.

Recal_carl01 isthe pseudonym of alocal citizen who has participated in that debate. 1n a series
of emallsto individuas employed by Jefferson County, sent with that pseudonym, recal_carlO1 identified
severd possbly wasteful expenditures, each of which has been discussed in the locad media, and urged
fdlow dtizens to keep those expendituresinmind whenvaotinginlocal eections. In addition, recal_carl01
attached satiricd cartoons, adapting photographs from the popular televison shows and movies such as
Hogan's Heroes in which the faces of local palitical figures, induding petitioner Cokinos, were substituted
for characters from the show.

Petitioner Cokinos was a candidate for re-election this past spring, and was defeated in the
Republicanprimary. In response, hefiled a petitionfor pre-litigationdiscovery daming that severa of the
emalsfromrecal_carlO1 were “defamatory” in that they, dlegedly, “identified Petitioner as corrupt and
clearly implied that Petitioner had engaged in crimina conduct withrespect to his handling of public funds.”
However, the verified petition does not contain severa dlegations that would be necessary for a public
officid to sate aclam for defamaion. Most notably, the petition does not dlege that the emails contain
any fdse factud statements, or that the statements were made with “actua mdice’ — that is, ether with
knowledge of their fasty or reckless disregard of the likelihood that they are fdse. Nor doesthe petition

set forth the dlegedly defamatory words; and, dthough severa emals were gpparently attached to the
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petition, none of them contains any reference to corruption or to crimind conduct.  Findly, dthough the
petitionis verified, thereis no evidence showing ether that movant made fadsefactual statementsor that he
made statements with actud malice,

The petitionfurther dleges that the emails violated the Texas Election Code in two respects, both
predicated onthe propogtion that emails are “political advertisng” under the Code.  The petition aleges
fird that the author of the emails falled to identify himsdf, asthe Code requires for many kinds of palitica
advertisng. The petition aso aleges a violaion of the Code' s prohibition of the use of public machinery
to digplay politica advertisng, dthough it does not alege that movant used public machinery to cregte the
messages. Instead, Cokinos clamsthat, because the emails were sent to the work addresses of Jefferson
County employees, recal_carl01 was causing those employees to use their computers improperly by
reading the emails a work.

On June 23, 2004, Cokinosfiled a petition with this Court seeking leave to take the depositions
of certain Internet Service Providers (“1SP’). Eventudly, Cokinos was able to identify to ISP Time-
Warner Cable emails from which Time-Warner could identify movant. The Court granted leave to serve
a subpoena on Time-Warner, subject to the provisos that Time-Warner then had to notify the sender of
the email, and that all privileges and other objections to the subpoena would be preserved. Movant
received that notice, and now asks the Court to quash the subpoena on the ground that the discovery
sought would violate his right under the Firsd Amendment to the United States Congtitution and Articlell,
Section 8 of the Texas Conditution to gpeak anonymoudy about the officid conduct of eected public

officas



ARGUMENT

Under Rule 202 of the Rules of Civil Procedure, the determination of whether to alow pre-suit
discovery depends on a baancing of the burden or prgudice to the target of the discovery agang the
benefit to the progpective plaintiff inbeing able to take discovery immediatdy without fird filing suit. Inre
Hochheim Prairie Farm Mut. Ins. Ass'n, 115 S.\W.3d 793, 795-796 (Tex. App.- Beaumont 2003). In
this case, thereisinaufficent benefit to Cokinos becausethe verified petitionaffords no basis for conduding
that he had vdid dams againg movant, and there is grave potentid prejudice to movant because his
identification would permanently deprive him of his First Amendment right to criticize elected officids
anonymoudly.

A. The First Amendment Protects Against the Compelled Identification of
Anonymous I nter net Speakers.

It is well-established that the Firs Amendment protects the right to speak anonymoudy.
Watchtower Bibleand Tract Soc. of New York v. Village of Stratton, 536 U.S. 150, 166-167 (2002);
Buckley v. American Constitutional Law Found., 525 U.S. 182, 199-200 (1999); Mclntyre v. Ohio
ElectionsComm., 514 U.S. 334 (1995); Talley v. California, 362 U.S. 60 (1960); Doev. State, 112
S.W.3d 532 (Tex. Crim. App. 2003), aff’ g Statev. Doe, 61 S.W.3d 99, 103 (Tex. App.—Ddlas2001).
These cases have celebrated the important role played by anonymous or pseudonymous writings over the
course of higory, fromthe literary efforts of Shakespeare and Mark Twainto the authors of the Federaist
Papers. Asthe Supreme Court said in Mclntyre,

[A]n author is generdly free to decide whether or not to disclose his or her true identity.

The decision in favor of anonymity may be motivated by fear of economic or officia

retaiaion, by concern about socid ostracism, or merely by adesire to preserve as much
of one sprivacy aspossble. Whatever the motivation may be, .. . theinterestin having
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anonymous works enter the marketplace of ideas unquestionably outweighs any public
interest in requiring disclosure as a condition of entry. Accordingly, an author’s decison
to remain anonymous, like other decisions concerning omissions or additionstothe content
of apublication, isanaspect of the freedom of speech protected by the First Amendment.

* * %

Under our Condtitution, anonymous pamphleteering is not a pernicious, fraudulent
practice, but an honorable tradition of advocacy and of dissent.

514 U.S. at 341-342, 356.

These rights are fully gpplicable to gpeech on the Internet. The Supreme Court has treated the
Internet as a public forum of preeminent importance because it placesin the hands of any individud who
wants to express his viewsthe opportunity to reach other members of the public who are hundredsor even
thousands of miles away, at virtualy no cost. Reno v. ACLU, 521 U.S. 844, 853, 870 (1997). Severd
courts have spedificdly uphdd the right to communicate anonymoudy over the Internet. ACLU v.
Johnson, 4 F. Supp. 2d 1029, 1033 (D.N.M. 1998); ACLU v. Miller, 977 F. Supp. 1228, 1230 (N.D.
Ga. 1997); see also ApolloMEDIA Corp. v. Reno, 526 U.S. 1061 1450 (1999), aff'g 19 F. Supp.2d
1081 (C.D. Cdl. 1998) (protecting anonymous denizens of a web Ste at www.annoy.com, aste* created
and designed to annoy” |egidatorsthrough anonymous communications); Global Telemediav. Does, 132
F. Supp.2d 1261 (C.D. Cal 2001) (dtriking complaint based on anonymous postings on'Y ahoo! message
board based on Cdlifornia s anti-SL APP statute); Doe v. 2TheMart.com, 140 F.Supp.2d 1088, 1092-
1093 (W.D. Wash. 2001).

Internet speakers may choose to speak anonymoudy for avariety of reasons.  They may wish to
avoid having their views stereotyped according to ther racid, ethnic or class characteristics, or gender.
They may be associated withan organization but want to express an opinion of their own, without running

the risk that readers will assume that the group feels the same way. They may want to say or imply things
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about themsalves that they are unwilling to disclose otherwise. And they may wishto say things that might
make other people angry and spark retaliation. Whatever the reason for wanting to speak anonymoudly,
arule that makes it too easy to remove the cloak of anonymity deprives the marketplace of ideas of
vauable contributions, and potentialy brings unnecessary harm to the speakers themsdves.

Moreover, a the same time that the Internet gives individuds the opportunity to spesk
anonymoudly, it creates anunparaleled capacity to monitor every speaker and discover hisor her identity.
The technology of the Internet is such that any speaker who sends an emall or vigts a website leaves
behind an eectronic footprint that, if saved by the recipient, provides the beginning of a path that can be
followed back to the origina sender. See Lessg, TheLaw of the Horse, 113 Harv. L. Rev. 501, 504-
505 (1999). Thus, anybody with enough time, resources and interest, if coupled with the power to compe
the disclosure of the information, can learn who is saying what to whom. As a result, many informed
observers have argued that the law should provide specid protections for anonymity onthe Internet. E.g.,
Post, Pooling Intellectual Capital: Thoughts of Anonymity, Pseudonymity, and Limited Liability in
Cyberspace, 1996 U. Chi. Legd F. 139; Tien, Innovation and the Information Environment: Who's
Afraid of Anonymous Speech? Mclntyre and the Internet, 75 Ore. L. Rev. 117 (1996).

A court order, evenwhenissued at the behest of aprivate party, congtitutes state actionand hence
is subject to condtitutiond limitations. New York Times Co. v. Qullivan, 364 U.S. 254, 265 (1964);
Shelley v. Kraemer, 334 U.S. 1 (1948). The Supreme Court has held that a court order to compe
productionof individuas' identitiesin aStuation that would threaten the exercise of fundamentd rights“is
subject to the closest scrutiny.” NAACP v. Alabama, 357 U.S. 449, 461 (1958); Batesv. City of Little

Rock, 361 U.S. 516, 524 (1960). Abridgement of the rights to gpeech and press, “even though
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unintended, may inevitably follow from varied forms of governmenta action,” such as compdling the
production of names. NAACP v. Alabama, 357 U.S. at 461. First Amendment rights may aso be
curtailed by means of private retributionfollowing such court-ordered disclosures. 1d. at 462-463; Bates,
361 U.S. a 524. Asthe Supreme Court has held, due process requires the showing of a*“subordinating
interest which is compdling” where, as here, compelled disclosure threstens a Sgnificant imparment of
fundamenta rights. Bates, 361 U.S. at 524; NAACP v. Alabama, 357 U.S. a 463. Because compelled
identification trenches on the Firss Amendment right of anonymous speakers to remain anonymous,
judtification for an incursion on that right requires proof of a compelling interest, and beyond that, the
restrictionmust be narrowly tailored to serve that interest. Mclintyrev. Ohio Elections Comm., 514 U.S.
334, 347 (1995).

The courts have recognized the serious chilling effect that subpoenas to revea the names of
anonymous speakers can have ondissenters, and the First Amendment intereststhat are implicated by such
subpoenas. E.g., FEC v. Florida for Kennedy Committee, 681 F.2d 1281, 1284-1285 (11™ Cir.
1982); Ealy v. Littlejohn, 560 F.2d 219, 226-230 (5" Cir. 1978). In aclosdy analogous area of law,
the courts have evolved a standard for the compelled disclosure of the sources of libelous speech,
recognizing aqudified privilege againg disclosure of such otherwise anonymous sources. In those cases,
courts gpply athree-part test, under which the person seeking to identify the anonymous spesker has the
burden of showing that (1) the issue on which the materid is sought is not just relevant to the action, but
goesto the heart of itscase; (2) disclosure of the sourceto prove the issueis* necessary” because the party
seeking disclosure islikely to prevail on al the other issuesin the case, and (3) the discovering party has

exhausted dl other means of proving this part of its case. United States v. Caporale, 806 F.2d 1487,
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1504 (11™ Cir. 1986); Miller v. Transamerican Press, 621 F.2d 721, 726 (5™ Cir. 1980); Carey v.
Hume, 492 F.2d 631 (D.C. Cir. 1974); Cervantes v. Time, 464 F.2d 986 (8" Cir. 1972); Campbell
v. Klevenhagen, 760 F. Supp. 1206, 1210, 1215 (S.D. Tex. 1991); Channel Two Television Co. v.
Dickerson, 725 SW.2d 470, 472 (Tex.App.-- Houston [1st Dist.] 1987).

As one court gated in refudng to enforce a subpoena to identify anonymous Internet speakers
whose identity was dlegedly relevant to the defense againg a sharehol der derivative suit, “If Internet users
could be stripped of that anonymity by a avil subpoena enforced under the liberd rules of civil discovery,
thiswould have a sgnificant chilling effect on Internet communications and thus on basic First Amendment
rights” Doev. 2theMart.com, 140 F. Supp.2d 1088, 1093 (W.D. Wash. 2001).

B. The QualifiedPrivilege for Anonymous Speech Supports a Five-Part Standard for
the Identification of John Doe Defendants.

In a number of recent cases, courts have drawn on the privilege againg revealing sources to
enunciate asimilar sandard for protecting againgt the identification of anonymous Internet speakers. The
leading case is Dendrite v. Doe, 342 N.J. Super. 134, 775 A.2d 756 (App. Div. 2001), where a
corporationsued four individuadswho had made avariety of remarks about it onabulletin board maintained
by Yahoo! That court enunciated afive-part standard for casesinvolving subpoenasto identify anonymous
Internet speakers, which movant urges the Court to gpply in this case:

We offer the following guiddinesto tria courts whenfaced withan application by aplantiff

for expedited discovery seeking an order compelling an ISP to honor a subpoena and

disclose the identity of anonymous I nternet posters who are sued for dlegedly violating the

rights of individuas, corporations or businesses. Thetrid court must consider and decide

those gpplications by driking a balance between the well-established First Amendment

right to spesk anonymoudy, and the right of the plaintiff to protect itsproprietary interests

and reputation through the assertion of recognizable claims based on the actionable
conduct of the anonymous, fictitioudy-named defendants.

-O-



We hald that when such an application is made, the trid court should first require the
plantiff to undertake efforts to notify the anonymous posters that they are the subject of
a subpoena or application for an order of disclosure, and withhold action to afford the
fictitioudy-named defendants a reasonable opportunity to file and serve oppositionto the
gpplication. These natification efforts should include posting a message of natification of
the identity discovery request to theanonymous user onthe | SP's pertinent message board.

The court shdl aso require the plantiff to identify and set forth the exact statements
purportedly made by each anonymous poster that plantiff dleges condtitutes actionable

Speech.

The complaint and dl information provided to the court should be carefully reviewed to
determine whether plaintiff has set forth a prima facie cause of action againg the
fictitioudy-named anonymous defendants. In addition to establishing that its action can
withstand a motion to dismiss for fallure to sateaclam upon which relief can be granted
pursuant to [New Jersey’ s rules], the plaintiff must produce sufficient evidence supporting
each dement of its cause of action, on aprimafacie bass, prior to acourt ordering the
disclosure of the identity of the unnamed defendant.

Findly, assuming the court concludes that the plantiff has presented a prima facie cause
of action, the court must balance the defendant’s First Amendment right of anonymous free
speech againg the strength of the prima facie case presented and the necessity for the
disclosure of the anonymous defendant'sidentity to alow the plantiff to properly proceed.

The application of these procedures and standards must be undertaken and analyzed on
acase-by-casebass. The guiding principle is aresult based on ameaningful anaysis and
aproper balancing of the equities and rights at issue.

342 N.J. Super. at 141-142, 775 A.2d at 760-761.

! Dendrite has received a favorable reception anong commentators. E.g., O'Brien, Putting a

Face to a Screen Name: The First Amendment Implications of Compelling 1ISP’s to Reveal the
| dentities of Anonymous Internet Speakersin Online Defamation Cases, 70 Fordham L.Rev. 2745
(2002); Reder & O’ Brien, Corporate Cybersmear: Employers File John Doe Defamation Lawsuits
Seeking the Identity of Anonymous Employee Internet Posters, 8 Mich. Tdecomm. & Tech. L. Rev.
195 (2001); Furman, Cybersmear or Cyberslapp: Analyzing Defamation Suits Against Online John
Does as Strategic LawsuitsAgainst Public Participation, 25 Seattle U.L. Rev. 213 (2001); Spencer,
Cyberdapp Suitsand John Doe Subpoenas: Balancing Anonymityand Accountabilityin Cyber space,

19 J. Marshal J.Computer & Info.L. 493 (2001).
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A dmilar approach was used in Columbia Ins. Co. v. Seescandy.com, 185 F.R.D. 573 (N.D.
Cal. 1999), where the plantiff sued severad anonymous defendants who had registered Internet domain
names that used the plaintiff’strademark. The court expressed concern about the possible chilling effect
that such discovery could have:

People are permitted to interact pseudonymoudy and anonymoudy witheachother solong

asthose acts are not in violation of the law. This ability to spesk one s mind without the

burden of the other party knowing al the facts about one's identity can foster open

communicaionand robust debate. . . . People who have committed no wrong should be

able to participate online without fear that someone who wishes to harass or embarrass

themcanfileafrivolouslavsit and thereby gain the power of the court’ sorder to discover

ther identities.

Id. at 578.
Accordingly, the Seescandy court required the plaintiff to make agood fath effort to communicate with
the anonymous defendants and to provide them with notice that the suit had been filed againg them, thus
assuring them an opportunity to defend thar anonymity. The court dso compelled the plantiff to
demondrate that it had viable clams againg such defendants. 1d. at 579. This demonstration included a
review of the evidence in support of the trademark clams that the plaintiff was bringing againgt the
anonymous defendants. 1d. at 580.

Smilaly, inMelvinv. Doe, 49 Pa. D.& C.4th 449 (2000), rev’ d on other grounds, 575 Pa. 264,
836 A.2d42 (2003), the court ordered disclosure only after finding genuine issues of materid fact requiring
trid. Inreversangthe order of disclosure, the Pennsylvania Supreme Court expresdy recognized the right
to speak anonymoudy and sent the case back for a determination of whether, under Pennsylvanialibd law,

actual economic harmmust be proved as an dement of the cause of action. 836 A.2d a 50. In another

case, the Virginia Circuit Court for Fairfax County considered a subpoena for identifying information of an
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AOL subscriber. The subscriber did not enter an appearance, but AOL argued for a standard that would
protect its subscribers against needless piercing of their protected anonymity. The court required plaintiff
to submit the actual Internet postings on which the defamation claim was based, and then articulated the
following standard for disclosure: The court must be

satisfied by the pleadings or evidence supplied to that court . . . that the party requesting

the subpoena has a legitimate, good faith basis to contend that it may be the victim of

conduct actionable inthe jurisdiction where suit wasfiled, and . . . the subpoenaed identity

information [must be] centraly needed to advance that claim.

In re Subpoena Duces Tecum to America Online, 52 VaCir. 26, 34, 2000 WL

1210372 (Va.Cir. FairfaxCy. 2000), rev’ d on other grounds, 261 Va. 350, 542 S.E.2d

377 (2001).2

More recently, a Connecticut court applied a balancing test to decide whether it was appropriate
to compel Time-Warner Cable Co. to identify one of its subscribers, who was accused of defaming the
plantff. La Societe Metro Cash & Carry Francev. Time Warner Cable, 2003 WL 22962857, 36
Conn. L. Rptr. 170 (Conn.Super. 2003). The Court took testimony from one of the plaintiff’'s officids,
who attested both to the faddty of the defendant’s communication and to the damage that the
communicationhad caused. Drawing on such casesasAmerica Onlineand Doev. 2TheMart.Com, that
court decided that the evidencewas sufficent to establish* probable causethat it has suffered damages as
the result of the tortious acts of defendant Doe,” at * 7, and therefore ordered identification.

Although each of thesecasessets out adightly different standard, each requiresthe courtsto weigh

the plaintiff’ s interest in obtaining the name of the person that has dlegedly violated its rights againg the

2 Virginiahasimplemented aDendrite-like policy by statute, Va. St. § 8.01-407.1, and proposals
for amilar legidation are pending in other Sates.
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interestsimplicated by the potentia violaionof the First Amendment right to anonymity, thus ensuring that
First Amendment rightsare not trammeled unnecessarily.  Put another way, the qudified privilege to speak
anonymoudy requires courts to review awould-be plaintiff’s claims and the evidence supporting them to
ensure that the plaintiff has avalid reason for piercing the spesker’ s anonymity.

C. Cokinos Cannot M eet the Standard for Identification of an Anonymous
Speaker.

Courts should follow the five steps enumerated in Dendriteindeciding whether to dlow plantiffs
to compel the identification of anonymous Internet speskers. Because Cokinos cannot meet these
standards, he is not entitled to have his subpoena enforced.

1. Give Notice of the Threat to Anonymity and an Opportunity to
Defend It.

When a court receives a request for permisson to subpoena an anonymous Internet poster, it
should require the plantiff to undertake effortsto natify the postersthat they are the subject of a subpoena,
and then withhold any action for a reasonable period of time until the defendant has had time to retain
counsdl. Seescandy, 185 F.R.D. at 579. Thus, in Dendrite, the trid judge required the plaintiff to post
onthemessage board a notice of an applicationfor discovery to identify anonymous message board critics.
The notice identified the four screen names that were sought to be identified, and provided information
about the loca bar referra service so that the individuds concerned could retain counse to voice thar
objections, if any. (The posted Order to Show Cause, as it appears in the Appendix in the Dendrite
apped, isappended to thisbrief). The Appellate Divison specificaly approved thisrequirement. 342 N.J.

Super a 141, 775 A.2d at 760. This Court met that concern by ordering Time-Warner to notify
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recall_carl01, and that notice did reach him.3
2. Require Specificity Concer ning the Statements.

The qudified privilege to spesk anonymoudy requires the court to review the plaintiff’ s damsto
ensure tha plantiff does, infact, have a vdid reason for piercing each speaker’s anonymity. Thus, the
court should requirethe plaintiff to set forththe exact statements by eachanonymous speaker that isaleged
to have violated his rights. Indeed, like most states, Texas requires that defamatory words be set forth
verbatim in acomplant for defamation. Perkinsv Welch, 57 SW.2d 914, 915 (Tex. Civ. App. — San
Antonio 1933); see also Granada Biosciences v. Barrett, 958 SW.2d 215, 222 (Tex.App.— Amarillo
1997); Asay v. Hallmark Cards, 594 F.2d 692, 699 (8" Cir. 1979). Cokinos has not alleged the
supposedly actionable words with any specificity — instead, he dlegesin very generd terms that certain
emails “identified Petitioner as corrupt” and “implied that Petitioner had engaged in crimind misconduct.”
He further daims that unspecified emails condtitute “politica advertiang,” but because the contents of the
emalls are not specificdly dleged, the Court cannot determine whether they meet the statutory definition
of “politicd advertisng.”

Although Cokinos hasfiled certain emals withthe Court, none of them states that Cokinosis ether
corrupt or crimind — they smply complain that various public expenditures were wasteful or unwise, either
in themsdves or because of the resulting budget deficits. Making charges about the waste of the public fisc

are planly within a citizen's speech rights, and cannot be the basis for a defamation action by a public

30n the other hand, because petitioner complains about speech in an email, and petitioner has
recal_carl01's email address, petitioner could easily have notified the speaker of his gpplication for leave
to take discovery; there is no reason why such notice should not have been given here.
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officia againg his condtituents.

3. Reviewthe Facial Validity of the Claims After the Statements Are
Specified.

Third, the court should review each statement to determine whether it isfacidly actionable. Ina
defamationcase, for example, some statements may be too vague or insufficiently factua to be defamatory.
Stll other statements may be non-actionable because they are merely statements of opinion, which are
expresdy excluded from the cause of actionfor defamation. Carr v. Brasher, 776 SW2d 567, 570 (Tex.
1989); Brewer v. Capital CitiesABC, 986 SW2d 636, 643 (Tex. App. — Ft. Worth 1998).

To the extent that Cokinos claim for defamation may rest on the emails that have been furnished
to the Court, they are plainly non-actionable expressions of opinion about the manner in which Cokinos
and other incumbents conducted themsdlvesinoffice. For example, the March 15 email entitled “\Waymon
Halmark” described various sums of money as having been “wasted,” and asked rhetoricaly “please
explanto me how WaymonHalmark, Carl Griffithand Jmmie P Cokinos have done suchagrest job with
our Tax Dollars” Petition, Exhibit pages 2-3. Similarly, the February 9 email “Know your ABC' s before
youvote” complains about the expenditure of $80,000,000 for apark complex that “isnot even completed
yet,” $3,000,000 for agalf course“and Jefferson County doesn’t evenown apart inthe Golf Course,” and
about “wasting a $24,000,000 surplus of our TAX MONEY.” Petition, Exhibit page 13. The facts on
which the emalls were based were stated, and the underlying problems, aong with their impact on the
County budget, have beenwiddy reported inthe media. See, e.g., articles reported supra at page 2. The
negative assessments are pure opinion.

To the extent that Cokinos bases hisrequest for discovery onhis desire to file a complaint withthe
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Texas Ethics Commisson (“TEC”) about aleged violations of Texas eection laws governing “political
advertising,” the dlegations do not support the requested discovery. First, there is no precedent for
invoking Rule 202 to determine the basis for filing a complaint with a sate agency, and there is no private
cause of action for violation of the politica advertiang rules. Rule 202's purpose is to afford discovery
needed before filing a proceeding in court, in which that same discovery would aso be avalable. If the
Court were to expand Rule 202 as broadly as Cokinos' petition suggests, any person could use the pre-
litigetion petition procedure to gather facts for anintended workers compensationdaim, an adminidrative
complant about a business competitor, a judicid misconduct charge, or a tax refund request, which is
surdly not what the drafters of the Rule intended.

Second, the Texas Election Code does not define individua emalls as “politicd advertisng.” In
contradigtinction to the statutory term “campaign communication,” which includes any “means of written
or oral communication relding to a campaign for nomination or eection to public office” Section
251.001(17), acommunicationis palitica advertisng only if it is published in certain carefully defined ways.

(16) "Politicd advertisng" means acommunication supporting or opposing a candidate .

o (A) inreturnfor consderation, is published in anewspaper, magazine, or

other periodical or is broadcast by radio or television; or
(B) appears:
(i) inapamphlet, circular, flier, billboard or other sign, bumper
gicker, or smilar form of written communication; or
(i) onan Internet webste.
Texas Election Code, Section 251.001(16).

Theemalsmentioned in Cokinos' petitionwere not “ published for consideration” asrequired by subsection

(A), and they are not “pamphlets, circulars, fliers’ or smilar forms of written communication, as required
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for subsection(B)(i). Nor did the emalls appear “onanInternet website’ as required by subsection (B)(ii).

By refaring separately to Internet communications but specificaly providing that the only Internet
communication covered is a “webdte,” the statute deliberately excludes “emails’ from the category of
politica advertising, under the principle of expresso unius, excluso dterius. Martinez v. Second Injury
Fund of Texas, 789 SW.2d 267, 270 (Tex.1990).

Indeed, inthe course of the leading case onthe condtitutiondity of arelated provison of the Texas
Election Code, one Justice recognized thet, under the Code, “there are ways available to a sgnificant
portionof the el ectorate to anonymoudy disseminate political ideastoa sgnificant portion of the electorate.
For example, . . . one may send targeted mailing and emails or post messages on the internet message
boards and chat rooms, and so forth.” Doe v. State, 112 SW.3d 532, 540 (Tex. Crim. App.2003)
(Justice Holcomb, dissenting). Similarly, Cdifornid s Fair Politica Practices Commission has ruled that
individuds may express thair views about campaigns by email without identifying themsalvesor otherwise
tregting their emailsaspoalitica advertisng. Report of the Bipartisan California Commission on Inter net
Political Practices (December 2003) at 39.

Third, the Texas Election Code contains an express exemption from the disclosure requirements
for “circulars or flyers that cost in the aggregate less than $500 to publish and digtribute.”  Section
255.001(d)(3). Thus, even if emalls were deemed palitical advertisng on the theory that they were
andogous to circulars or flyers under the definition in Section 251.001(16)(B)(i), the Verified Petition
would fal to state a dam that recall _carl01's handful of emails had to carry the required disclosures,
because there is no alegation that they cost more than $500 to distribute. Indeed, it should be apparent

that the cost of disseminating dl of the emalls attached to the Verified Petition imposed no margina cost
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on recdl_carl01, and hence was effectively zero.

Fourth, construing the statute not to gpply to emails avoidsthe need to confront the congtitutiona
questions that would be posed if the state were to try to regulate the expression of opinions by individua
dtizens during the course of an eection. It is one thing for the government to regulate contributions to
candidates, or the purchase of campaign advertising, or coordinated expenditures of money by interest
groups supporting or opposing candidates for office. It is quiteanother thing for astateto restrict the right
of individua citizens to express their views on candidatesinletters or emallsto each other. Becauseitis
the TEC and dtate didtrict attorneys, and not individual candidates, who are authorized to enforce the laws
on political advertisng, this Court should not rush to address the congtitutiona questions that would be
presented by such an adventurous construction of Texas Election Code.

4, Require an Evidentiary Basisfor the Claims.

No person should be subjected to compulsory identification through a court’ s subpoena power
unlessthe plaintiff produces sufficient evidence supporting each dement of his cause of action to show that
he has a redigic chance of winning a lawsuit againg that defendant. The requirement of presenting
evidence prevents a plantiff frombeing able to identify criticsamply by filingafacialy adequate complaint.
In thisregard, plaintiffs often dlam that they need identification of the defendants Smply to proceed with
their case. However, relief is generally not awarded to a plaintiff unless he comes forward with evidence
in support of his dams, and the Court should recognize that identification of an otherwise anonymous
speaker is amgor form of relief in caseslike this. Requiring actua evidence to enforce a subpoena is
particularly appropriate where the rdief itsdf may undermine, and thus violate, the defendant’s First

Amendment right to soeak anonymoudly.

-18-



Indeed, in anumber of cases, plaintiffs have succeeded in identifying their criticsand then sought
no further rdief from the court. Thompson, On the Net, in the Dark, CdiforniaLaw Week, Volume 1,
No. 9, at 16, 18 (1999). Some lawyers who bring cases like this one have publicly stated that the mere
identification of ther clients anonymous critics may be dl they desre to achieve in court. E.g.,
Werthammer, RNN Sues Yahoo Over Negative Web Ste, Daly Freeman, November 21, 2000,
http://www.zwire.com/site/news.cfm?newsid=1098427& BRD=1769& PAG=461& dept_id=
74969& rfi=8. One of the leading advocates of usng discovery procedures to identify anonymous critics
has urged corporate executivesto use discovery firgt, and to decide whether to sue for libel only after the
critics have been identified and contacted privately. Fischman, Your Corporate Reputation Online ,
http:/Aww.fhdlaw.com/html/corporate_reputation.ntm; Fischman, Protecting the Value of Your
Goodwill from Online Assault, http:/Aww.fhdlaw.com/html/bruce_articlehtm. Lawyerswho represent
plantiffsin these cases have dso urged companies to bring suit, even if they do not intend to pursue the
action to aconclusion, because “[t]he mere filing of the John Doe actionwill probably dow the postings.”
Eisenhofer and Liebesman, Caught by the Net, 10 BusinessLaw Today No. 1 (Sept./Oct. 2000), at 46.
Theselawyershave smilaly suggested thet clients decide whether it is worth pursuing alawsuit only after
finding out who the defendant is. 1d.

Even the pendency of a subpoena may have the effect of deterring other members of the public
from discussing the public officid who hasfiledthe action. 1d. However, imposition of arequirement that
proof of wrongdoing be presented to obtain the names of the anonymous critics, and not just to secure an
award of damages or other relief, may wel persuade plantiffs that such subpoenas are not worth pursuing

unlessthey are prepared to litigate.
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Toaddressthispotentia abuse, this Court should borrow by andogy the holdings of casesinvalving
the disclosure of anonymous sources. Those cases require a party seeking discovery of information
protected by the Firs Amendment to show that there is reason to bdieve that the information sought will,
infact, hdpitscase. InrePetroleumProd. Antitrust Litig., 680 F.2d 5, 6-9 (2¢ Cir. 1982); Richards
of Rockfordv. PGE, 71 F.R.D. 388, 390-391 (N.D.Cal. 1976). See also Schultzv. Reader's Digest,
468 F.Supp. 551, 566-567 (E.D.Mich. 1979). In effect, the plaintiff should be required to show genuine
issues of materid fact on dl issues in the case, indudingissueswithrespect to whichit needsto identify the
anonymous speakers, before it is given the opportunity to obtain ther identities. Cervantesv. Time, 464
F.2d 986, 993-994 (8" Cir. 1972). “Mere speculation and conjecture about thefruits of such examination
will not suffice” 1d. at 994.

The extent to which a proponent of compelled disclosure of the identity of an anonymous critic
should be required to offer proof to support each of the dements of its clams at the outset of its case, to
obtain aninjunctioncompeling the identificationof the defendant, varieswiththe nature of the dement. On
many issues in suits for defamation or disclosure of indde information, several dements of the plaintiff’'s
dam will ordinarily be based on evidence to which the plaintiff, and often not the defendant, is likdy to
have easy access. For example, the plaintiff islikely to have ample means of proving that a satement is
fdse. Thus, it isordinarily proper to require a plantiff to present proof of this dement of itsdamsasa
condition of enforcing a subpoena for the identificationof a Doe defendant. The sameistrue with respect
to the proof of damages. Even if discovery is needed to develop the full measure of damages, a plantiff
surdy should have some information at the outset supporting clamsthat he suffered actua damages.

In this case, Cokinos hasyet to introduce any evidencethat anything recall_carl01 said about him
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is fase, not to speak of showing a reason to bdieve that complaints about funding problems that were
dready the subject of extensive public discusson were made with actud mdice. For this reason aswll,
the motion to quash should be granted.
5. Balancethe Equities.
After the Court has satisfied itsdf that the anonymous emaller has made at least one statement that
isactionable,

the find factor to consider in baancing the need for confidentidity versus discovery isthe
srengthof the movant'scase. . .. If the caseiswesk, then little purpose will be served by
dlowing such discovery, yet great harm will be done by revelation of privileged
information. In fact, there isadanger in such a case that it was brought just to obtain the
names. . .. On the other hand, if a case is strong and the information sought goesto the
heart of it and is not available from other sources, then the balance may swing in favor of
discovery if the harm from such discovery is not too severe.

Missouri ex rel. Classic I v. Ely, 954 SW.2d 650, 659 (Mo. App. 1997).

Just as the Missouri Court of Appedls approved such baancing in areporter’s source disclosure case,
Dendrite cdled for such individudized baancing when the plaintiff seeks to compd identification of an
anonymous | nternet spesker:

[A]ssuming the court concludes that the plaintiff has presented a prima facie cause of

action, the court must balance the defendant’ s First Amendment right of anonymous free

speech againg the strength of the prima facie case presented and the necessity for the

disclosure of the anonymous defendant'sidentity to alow the plaintiff to properly proceed.

The application of these procedures and standards must be undertaken and analyzed on

a case-by-case basis. The guiding principleis aresult based on ameaningful anaysis and

aproper baancing of the equities and rights at issue.

Dendritev. Doe, 342 N.J. Super. 134, 141-142, 775 A.2d 756, 760-761 (App. Div.
2001).

See also In re Hochheim Prairie Farm Mut. Ins. Assn, 115 SW.3d 793, 795-796 (Tex. App.-
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Beaumont 2003) (Rule 202 requires baancing of interests).

If the plaintiff cannot come forward with concrete evidence sufficient to prevail on al dements of
its case on subjects that are based on information within its own control, thereis no basisto breach the
anonymity of the defendants. Bruno v. Stillman, 633 F.2d 583, 597 (1% Cir. 1980); Southwell v.
Southern Poverty Law Center, 949 F.Supp. 1303, 1311 (W.D.Mich. 1996). Smilaly, if the evidence
that the plaintiff is seeking can be obtained without identifying anonymous speakers or sources, the plaintiff
isrequired to exhaust these other means before seeking to identify anonymous persons. In re Petroleum
Prod. Antitrust Litig., 680 F.2d 5, 8-9 (29 Cir. 1982). Zerilli v. Smith, 656 F.2d 705, 714 (D.C. Cir.
1981) (“andterndive requiring the taking of as many as 60 depositions might be a reasonable prerequisite
to compelled disclosure’). If the case can be dismissed onfactua groundsthat do not requireidentification
of theanonymous speaker, it can scarcely be sad that suchidentificationis* necessary” or that identification
“goesto the heart” of the plaintiff’s case.

The adoption of a standard comparable to the test for grant or denid of a preliminary injunction,
consderingthelikelihood of successand ba ancing the equities, is particularly appropriate because an order
of disclosureisapermanent injunction, and denia of a mation to identify the defendant does not compel
dismissa of the complaint, but only defers the ultimate disposition of the case. Therefore, any contention
that the effect of defendant’ sargument againgt being identified would be to deny it the opportunity to have
itsday in court, is erroneous.

Denid of amoationto enforce a subpoena identifying the defendant does not terminate the litigation,
and hence is not comparable to a motion to dismissor amotionfor summary judgment. At the very least,

the plaintiff retains the opportunity to renew its motion after submitting more evidence. And because the
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case has not been dismissed, the plantiff can pursue discovery fromthird parties and possbly on alimited
bass from the anonymous defendant, as it attempts to develop sufficent evidence to warrant an order
identifying the spesker.

However, arefusd to quasha subpoena for the name of ananonymous speaker causesirreparable
injury, because once a gpeaker loses her anonymity, she can never get it back. Moreover, any violaion
of anindividud speaker’ sFirst Amendment rights condtitutesirreparable injury. Elrodv. Burns, 427 U.S.
347, 373-374 (1976).

On the other side of the balance, the Court should consider the strength of the plaintiff’s case, and
itsinterest in redressing the aleged violations. In thisregard, the Court can congder not only the strength
of the plaintiff’s evidence but aso the nature of the dlegations, the likelihood of cause sgnificant damage
to the plaintiff, and the extent to which the plaintiff’s own fault is responsible for the problems of which he
complains.

Here, several condderations weigh heavily against Cokinos at the balancing stage of the case.
Firgt, Cokinos is apublic officid trying to identify a congtituent who criticized his conduct in office. By
seekingto bere-elected, Cokinos voluntarily made his conduct afar subject for comment, evenrobust and
very unkind comment; and the comments for which recall_carl01 has been sued are core political speech,
for which the protection of the First Amendment is & its gpogee.

Second, public employees have beenintheforefront of criticizing Jefferson County’ sfallureto plan
revenuesto matchitsbudgets, and inthe course of publicizing his effort to suppressrecal_carl01' sspeech,
Cokinos and his supporters have made clear their belief that their critic is a public employee (in fact, they

dlegedthat ther critic was using his work computer to send the criticd emails, but an investigation by the
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Didrict Attorney faled to substantiate that accusation, which recall_carlO1 denies). See Jordan, Legal
Action Taken Against Recall Carl, The Examiner, June 24-30, 2004, page 6. As such an employee,
recal_carlO1 would be exposed to retdiation by the dected officids of the county should his identity be
reveded. Thus, the potential harmto recall_carlO1 is not merely the theoretical loss of the right to remain
anonymous, but the very red possihility of serious economic harm.

Hndly, given hisfalureto identify the particular emails dleged to be defamatory, or introduce any
evidence to support his dams tha he was fasely charged with corruption or other crimina conduct,
Cokinos has not shown any sgnificant interest inlearning the identity of his critic. Cokinosneed not identify
an dleged wrongdoer to pursue a complaint with the TEC; he could file a complaint aleging that an
unknown person sent the emails, and the TEC would then decide whether emails of this sort are politica
advertisng whose anonymity potentidly violatesthe law. Moreover, while conducting itsinvestigetion, the
TEC would not berequiredtoidentify recall_carlO1 to persons who have the power to retdiate againgt him,
aresault that would surely follow from an order dlowing Cokinos and his fellow incumbents to identify a

persons who had strongly criticized them.

The principd advantage of the Dendritetest isitsflexibility. 1t baancestheinterestsof the plaintiff
who clamsto have been wronged againg the interest in anonymity of the Internet spesker who damsto
have done no wrong. In that way, it providesfor a preliminary determination based on a case-by-case,
individualized assessment of the equities. It avoids creating a fase dichotomy between protection for
anonymity and the right of victims to be compensated for their losses. It ensuresthat online speakerswho

make wild and outrageous statements about public figures or private individuas or companies will not be
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immune fromidentificationand frombeing brought to justice, while a the same time ensuring that persons
with legitimate reasons for gpesking and criticizing anonymoudy will be dlowed to mantain the secrecy of
their identity asthe Firs Amendment dlows.

The Dendritetest dso has the advantage of discouraging the filing of unnecessary lawsuits. Inthe
first few years of the Internet, hundreds or even thousands of lawsuitswere filed seeking to identify online
gpeakers, and the enforcement of subpoenas in those cases was dmost automatic. Consequently, many
lawyersadvised thar dientsto bring such cases without being serious about pursuing a clam to judgment,
on the assumption that a plantiff could compe the disclosure of its critics Smply for the price of filing a
complaint. ISP s have reported some staggering statistics about the number of subpoenas they received
—AOL’samicus brief inthe Melvin case reported the receipt of 475 subpoenas in asngle fisca year, and
Y ahoo! stated at a hearing in Cdifornia Superior Court that it receives “thousands’ of such subpoenas.
Universal Foods Corp. v. John Doe, Case No. CV 786442 (Cal. Super. Santa Clara Cy.), Transcript
of Proceedings July 6, 2001, a page 3.

Although no firm numbers can be cited, experience leads undersigned counsd to believe that the
number of avil suits currently being filed to identify online speakers has dropped draméticdly from the
earlier figures We credit thedecisonsin Dendrite, 2TheMart.com, Melvin, Seescandy and other cases
that have adopted dtrict legd and evidentiary standards for defendant identification with sending a sgnd
to would-be plaintiffs and their counsd to stop and think before they sue. At the same time, the publicity
givento these lawasulits, to the occasiondl libd verdict againg anonymous defendants, aswell asthe fact that
many online speskers have been identified in cases that meet the Dendrite standards (indeed, two of the

Doe defendants in Dendrite were identified), has discouraged some would-be posters from the sort of
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Wild West aamosphere that originaly encouraged the more egregious examples of online irresponsbility,
if not outright illegdity. We urge the Court to preserve this balance by adopting the Dendrite test that
weights the interests of defamation plaintiffsto vindicate their reputations in meritorious cases agangt the
right of Internet speskers to maintain their anonymity when their speech is not actionable.
CONCLUSION
The subpoenato Time-Warner should be quashed.
Respectfully submitted,
Paul Alan Levy
Allison M. Zieve
Public Citizen Litigation Group
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Washington, D.C. 20009
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